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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 260, 261, 264, 265, and 
266 

[SWH-FRL 2703-7] 

Hazardous Waste Management 
System; Definition of Solid Waste 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: On April4, 1983, EPA 
proposed to amend its existing 
definition of solid waste used in 
regulations implementing Subtitle C of 
the Resource Conservation and 
Recovery Act (RCRA). Most of the 
proposal dealt with the question of 
which materials are solid and hazardous 
wastes when they are recycled. The 
Agency also proposed general and 
specific standards for various types of 
hazardous waste recycling activities. 

We are finalizing much of the rule as 
proposed, but have made a number of 
changes and clarifications. The effect of 
the rule is to clarify the extent of EPA's 
jurisdiction over hazardous waste 
recycling activities and to set forth the 
regulatory regime for recycling ac~ivities 
subject to the Agency's jurisdiction. 
DATES: Effective Dates: These rules with 
exceptions noted below, become 
effective on July 5, 1985. Sections 
261.1(b), 261.2(e), and Part 266 Subpart F 
(rules for which the regulated 
community does not need time to come 
into compliance) are effective December 
20,1964. 

Compliance Dates: All per11ons who 
generate, transport, treat, store, or 
dispose of wastes which are covered by 
today's regulation must notify EPA or a 
State authorized by EPA to operate the 
hazardous waste program of their 
activities under Section 3010 of RCRA 
no later than April4, 1985 unless these 
persons previously have notified EPA or 
an authorized State that they generate, 
transport, trl(at, store, or dispose of 
hazardous wastes and have received an 
identification number.·Notification 
instructions are set forth in 45 FR 12746, 
February 26, 1980. 1 

All existing hazardous waste 
management facilities which treat, store, 
or dispose of hazardous waste covered 
by today's rule and which qualify to 
manage these wastes under interim 

1 Under the Solid Waste Disposal Amendments of 
1960 (Pub. L. 96-452 (October 21, 1960)J, EPA was 
given the option of waiving the notification 
requirement under section 3010 of RCRA, following 
revision of the section 3001 regulations, at the 
discretion of the Administrator. · 

status under section 3005(e) of RCRA 
must file with EPA or a State authorized 
by EPA to operate the hazardous waste 
program to notification by April4, 1985, 
and a Part A permit application by July 
5, 1985. Under the Solid and Hazardous 
Waste Act Amendments of 1984, a 
facility is eligible for interim status if 
they were either in existence on 
Nov11mber 19, 1980 or were in existence 
on the effective date of any statutory or 
regulatory change under RCRA that 
requires them to obtain a section 3005 
permit. See RCRA amended section 
3005(e). Facilities which have qualified 
for interim status will not be allowed to 
manage the wastes covered by today's 
rule after July 5, 1985, unless: (1) They 
file a notification with EPA or an 
authorized State by April4, 1985, and (2) 
they submit an amended Part A permit 
application with EPA or an authorized 
State by July 5, 1985 (see 40 CFR 
270.10(g)). 
ADDRESSES: The official record for this 
rulemaking is located in Room S-212A, 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, D.C. 
20460 and is available for viewing from 
9:00 a.m. to 4:00 p.m., Monday through 
Friday, excluding holidays. 
FOR FURTHER INFORMATION CONT-ACT: 
RCRA Hotline, toll free, at (800) 424-
9346 or at (202) 382-3000. For technical 
information, contact Matthew A. Straus, 
Office of Solid Waste (WH-562B), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, D.C. 20460 
(202) 475-8551. 

PART 1: Introduction and Background 
I. Legal Authority 
II. Alternatives 

A. Alternative Approaches of Determining 
When Secondary Materials Which Are 
To Be Recycled Are RCRA Solid Wastes 

B. Alternatives for Regulating Hazardous 
Wastes That Are To Be Recycled 

III. An Overview of the Final Definition of 
Solid Waste 

A. Materials That Are Solid Wastes 
1. Types of Recycling Activities That Are 
Within the Agency's Subtitle C 
Jurisdiction 
2. Types of Secondary Materials That 
Are Within the Agency's Subtitle C 
Jurisdiction 
3. Secondary Materials That Are Subtitle 
C Wastes When Recycled in Particular 
Ways 

B. Secondary Materials That Are Not Solid 
Wastes 

C. Variances From Classification As Solid 
Wastes 

Part II: Secondary Materials That Are 
Subtitle C Solid And Hazardous Wastes 
When Recycled 

I. Definitions of Particular Terms Used in the 
Amended Definition of Solid Waste 

A. Spent Materials/Sludges/By-Products/ 
Scrap Metal 
1. Spent Materials 

2. Scrap Metal 
a. Classifica lion 
b. Recycled Hazardous Scrap Metal Is 

a Solid Waste 
c. Definition of Scrap Metal and 

Reguiatory Distinctions Between Scrap 
Metal and Other Metal-Containing 
Wastes That Are Recycled 
3. By-Products Versus Co-Products 

B. Definitions Of Incinerator, Boiler, and 
Industrial Furnace 
1. General Classes of Combustion Units 
2. Definition of Incinerator 
3. Definition of Boiler 

a. Adoption of a Standard Based on 
Integral Design of the Device 

b. Supplementation of Integral Design 
Standard With Additional Physical 
Standards 
4. Definition of Industrial Furnace 

II. Discussion of Specific Provisions of the 
Revised Definition of Solid Waste 

A. Section 261.1(b): Purpose and Scope 
1. Use of the Regulatory Definition of 
Solid Waste Only for Purposes of the 
Subtitle C Regulations 
2. Use of the Statutory Definition for 
Purposes of Sections 3007, 3013, and 7003 

' B. Section 261.2(b): Materials That Are 
Solid Wastes Because They Are 
Abandoned 

C. Section 261.2(c)(1): Wastes and Waste
Derived Products That Are Used in a 
Manner Constituting Disposal 
1. The Proposed Provision 
2. Extension of Jurisdiction to Hazardous 
Waste-Derived Products That Are 
Applied to the Land 
3. Regulatory Strategy for Commercial 
Products Containing Hazardous Wastes 
That Are Placed on the Land 

D. Section 261.2(c}(2}: Wastes That are 
Burned to Recover Energy, are Used to 
Produce Fuels, or are Contained in Fuels 
1. Materials That are Wastes When 
Burned as Fuels 
2. Determining When a Waste Is Burned 
for Energy Recovery and Applicability of 
the Rules to Burning for Materials 
Recovery 

a. Burning for Energy Recovery 
b. Burning for Material Recovery 
c. Amendment to Applicability Section 

of Subpart 0 of Parts 264 and 265 
d. Examples of How These Provisions 

Operate 
3. The Agency's Future Plans for 
Regulating Burning of Hazardous Waste 
for Enf'l!SY Recovery 
4. Regulation of Generators. 
Transporters, and Starers of Hazardous 
Wastes Before the Wastes Are Burned 
for Energy Recovery 

E. Section 261.2(c}(3}: Reclamation 
1. Definition of Reclamation 
2. The Status of Reclaimed Products 

F. Section 261.2(c}(4}: Wastes That Are 
i\,ccumulated Speculatively 
1. Grouping of Speculative Accumulation 
and Overaccumulation Provisions 
2. Section 261.2(c)(4}(A): Wastes That 
Are Accumulating With Expectation of 
Recycling But Which Have Not Been 
Recycled 
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3. Section 261.2[c)(4)(B]: Wastes 
Accumulating Before Recycling That Are 
Not Recycled in Sufficient Amounts 

a. The Proposed Provision 
b. The Final Regulation 
c. The Requirement That Materials of 

the Same Class Being Recycled the Same 
Way be Counted Together 

d. Means of Satisfying Burden of Proof 
e. Response to Comments 
f. Variances for Secondary Materials 

Not Recycled In Sufficient Volumes 
G. Section 261.2(d): Secondary Materials 

That Are Designated as Solid Wastes 
1. The General Standard 
2. Application of the Standard to Specific 
Wastes 

H. Section 261.2(e]: Secondary Materials 
That Are Not Solid Wastes When 
Recycled 
1. Secondary Materials Used As 
Ingredients to Make New Products or 
Used as Substitutes for Commercial 
Products 

a. The Agency's Subtitle C Jurisdiction 
b. Redrafting of the Exclusion in the 

Final Rule 
c. Distinguishing Sham Situations 

2. Closed-Loop Recycling 
a. The Agency's Proposal 
b. Modification of the Proposal 
c. Explanation of the Requirements 

That Secondary Materials Not Be 
Reclaimed, and That They be Returned 
to the Original Process 

d. Variance for Hazardous Wastes 
That Are Reclaimed and Then Returned 
to the Original Process 

e. Examples 
3. Recycling of Secondary Materials By 
Primary Facilities 

a. The Agency's Proposal 
b. Modification of the Proposal 
c. Examples 

I. Secondary Mate.rials Specifically 
Excluded From the Definition of Solid 
Waste 
1. Section 261.4(a)(6): Black Liquor 
Reclaimed and Reused in the Kraft Paper 
Process 
2. Section 261.4(a)(7): Spent Sulfuric Acid 
Used To Produce Virgin Sulfuric Acid 

J. Section 261.2(f): Burden of Proof in 
Enforcement Actions 

PART Ill: Standards for Managing Hazardous 
Wastes That are Recycled 

I. An Overview of the Final Regulations 
A. Outline of the Final Regulations 
B. Elimination of Conditional Exemptions 
C. Summary 

II. Discussion of Specific Provisions of the 
Regulation 

A. Section 261.6(a)(1): Recyclable Materials 
B. Section 261.6(a)(2)(i) and Part 266 

Subpart C: Recyclable Materials Used In 
a Manner Constituting Disposal · 
1. The Proposed Rule 
2. The Final Rule 
3. Exemption for Hazardous Waste
Derived Products 
4. Exemption for Commercial Hazardous 
Waste-Derived Fertilizers 
5. Regulation of Transport and Storage of 
Hazardous Waste Before Processing of 
Waste-Derived Products To Be Placed on 
the Land 

6. Example 
C. Section 261.6(a)(2)(ii] and Part 266 

Subpart D: Recyclable Materials Burned 
For Energy Recovery in Boilers and 
Industrial Furnaces 

D. Section 261.6(a)(2)(iii) and Part 266 
Subpart E: Recycled Used Oil 

E. Section 261.6(a)(2](iv) and Part 266 
Subpart F: Precious Metal Reclamation 
1. Retention of the Partial Exemption 
2. Definition of Precious Metal 
3. Distinguishing Sham Operations 
4. Status of Wastes From Precious Metal 
Reclamation When Hazardous Wastes 
Are Reclaimed 

F. Section 281.6(a)(2)(v) and Part 266 
Subpart G: Spent Lead-Acid Batteries 
Being Reclaimed 

G. Recyclable Materials Exempt From 
Regulation 

t1. Section 261.6[a)(3)(i): Reclaimed 
Industrial Ethyl Alcohol 
2. Section 261.6(a](3)(ii]: Used Batteries 
Returned to a Battery M::mufacturer for 
Regeneration 
3. Section 261.6(a)(3][iii]: Used Oil 
Exhibiting a Characteristic of Hazardous 
Waste 
4. Section 261.6[a][4)(iv]: Scrap Metal 

H. Section 261.6 (b) and (c): Requirements 
for Generators, Transporters, and 
Storage Facilities 
1. The Generally Applicable Standards 
2. Conforming Amendments to§§ 261.5. 
264.1, and 265.1 
3. Revision of § 260.10: Definition of 
"Designated Facility" 

I. Variances 
1. Case-by-Case Regulation 

a. The Substantive Standard 
b. Procedures for Case-by-Case 

Determination 
2. Variances From Classification as a 
Solid Waste 

a. Materials Accumulated Without 
Sufficient Amounts of Materials Being 
Recycled 

b. Materials That Are Reclaimed and 
Then Reused Within the Original 
Primary Process in Which They Were 
Generated 

c. Materials That Have Been 
Reclaimed But Must Be Reclaimed 
Further Before Recovery Is Completed 
3. Variance To Be Classified as a Boiler 
4. Procedure for Variances 
5. Should EPA Adopt a Variance for 
Batch Tolling Agreements 

PART IV: Economic, Environmental, and 
Regulatory Impacts 

I. State Authority 
A. Applicability in Authorized States 
B. Effect on State Authorizations 

II. Regulatory Impact 
III. Regulatory Flexibility Act 
IV. Paperwork Reduction Act 
V. List of Subjects 

SUPPLEMENTARY INFORMATION: Under 
Subtitle C of RCRA. EPA is granted the 
authority to regulate hazardous wastes. 
Hazardous wastes, however, are defined 
in the statute as a subset of "solid 
waste." (See Sections 1004(5) and 
1004(27).) It thus is necessary to define 
what a solid waste is in order to 

determine the extent of EPA's 
jurisdiction under Subtitle C. 

On April4, 1983, EPA proposed to 
amend the existing regulatory definition 
of solid waste. See 48 FR 14472. The 
proposal defined which materials were 
solid wastes when disposed of, burned, 
incinerated, or recycled. The greater 
part of the proposal dealt with the 
question of which materials are solid 
wastes when recycled-the area where 
the extent of the Agency's authority is 
not explicit on the face of the statute. 
EPA also proposed regulatory standards 
for various types of hazardous waste 
recycling activities, with the standards 
varying according to the type of activity. 

EPA received well over one hundred 
comments on the proposed rule, 
including comments from states, waste 
generators, waste recyclers, 
environmental groups, and members of 
the public. The Agency also held three 
public hearings on the proposal, at 
which we received additional 
comments. Virtually all commenters 
agreed that the proposed rule was a 
substantial improvement over the 
existing regulations because it replaced 
the "sometimes discarded" feature of 
the existing definition. 2 The majority of 
the commenters also supported the 
proposal (or at least key parts of it). 
Many commenters, however, expressed 
concern that the proposed rules were 
very complicated. Other criticisms were 
substantive. Some waste generators 
challenged the Agency's classification of 
certain recycling activities as waste 
management, or even reiterated a 
challenge to EPA's authority under 
Subtitle C of RCRA to regulate recycled 
materials as solid wastes. Commercial 
recyclers were divided in their reaction, 
with commercial chemical waste 
recyclers (who would generally be 
regulated more comprehensively under 
the proposal than under the existing 
rules) being generally favorable, while 
recyclers of metal-containing waste 
were generally opposed. 

Reaction from states also was 
divided. (There were fourteen comments 
from state or government agencies. The 
State of Nebraska also conducted an 
informal survey of 26 states for their 
reactions to the proposed rules. Some of 
the survey respondents were among the 
direct commenters to the Agency.) 
Although there were favorable 
comments, some state officials 
expressed concern with some of the 

2 40 CFR 261.2(b) (2) and (3) indicate that spent 
materials and by-products that sometimes are 
discarded are solid wastes·. This standard applies to 
all materials of a given type and so charges 
generators with knowledge of what other generators 
do with the same material. 
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proposed conditional exemptions from 
regulation. They argued tl:at the 
exemptions were too b::-ocd, purjjcularly 
with respect to Lack d r:::tiflco.t;cm, 
recordkeeping, and w :::ste trackirg 
provisions. Sor.re sta!~;;s also critir.ized 
the absence of storage cc:-_tr,1ln G;J 

certain-recyc:iug operat:ana. SLlln; und 
administrative agen.cisa were virt,m:Jy 
unanimous in u:-gi11g the !:gcncy ta to.ke 
more and immediaLe actlcn o.g~:n~;t 
burning hazardous wr:::te-derivd f1:els 
and cvntaminated used oil. 

The major environ.t!lentul gronp to 
comment on the proposal was critical of 
many of the provi.sior:s, partir.ularly tt':e 
conditional exemption;; fur cer':ain 
hazardous waste recycL.r.g activities. 
The Congressional Office of Technology 
Assessment voiced similar criticisms. 
Certain (but not all} sP.;;mcnts of the 
non-recycling commercial hazardous 
waste management coLlmunity also 
criticized the conditional exemptions. 

After reviewing the comments, EPA 
has decided to adopt the proposal as a 
final rule, but with a number of 
modifications and clarifications. In 
defining s solid waste, the key concept 
of the proposal was that ordinarily one 
must know both what a material is and 
how it is being recycled before knowing 
whether it is a solid waste. We are 
retaining this concept, which had 
substantial support from commenters, in 
the final rule. Although we are adhering 
to this conceptual approach, we are 
making substantive changes regarding 
which secondary materials are wastes 
when burned as fuels and when placed 
on the land, and also regarding certain 
of the proposed exclusions, which we 
now think were ambiguous or 
overbroad. In addition, we are clarifying 
how the regulations apply to the 
recycling of hazardous scrap metal; we 
are also indicating explicitly that certain 
types of materials being recycled are not 
solid wastes. 

We are also altering the proposed 
regulatory regime. The most significant 
change is to eliminate most of the 
proposed conditional exemptions. These 
exemptions, we now believe, would not 
have adequately protected human 
health and the environment from the 
risks of leaks and spills. 

We also have made a number of 
drafting changes to clarify the definition 
of solid was~e and its accompanying 
regulatory provisions. We have revised 
the definition to state more clearly the 
types of recycling activities that do or 
do not constitute waste management, 
and have included a chart of materials 
and recycling activities (Fi3ure 1 to the 
proposed rule) as part of the final rule. 
Accompanying definitions have been 
transferred to a new applicability 

provision in § 261.1. We also are 
expressing certain exceptions to general 
principles as variances, contained in 
Part 260. 

Today's preamble is c.rganized into 
four large sections. Pa;:t I contair:s a 
background discussion and a summary 
description uf the f:nul regulatlor... Part II 
deals with ilie quest~on of which 
materials are solid wastes, and 
especially the question of w:Wch 
materials are solid (and hazardou~P 
wastes when recycled. Part Ill discusses 
the management standards for 
hazardous waste recycling activities, 
and Part IV addresses t!::Ie regubto:ry 
impacts of the final rule. 

Described in more detail, Part I of the 
preamble describes briefly the Agency's 
legal authority, and alternative 
approaches the Agency considered 
instead of the one actually adopted. The 
final section of tllis part of the preamble 
summarizes the portions of the final rule 
stating which hazardous secondary 
materials are and are not RCRA Subtitle 
C wastes when recycled. 

Part II of the preamble discusses the 
Agency's jurisdiction (under Subtitle C) 
over secondary materials that are to be 
recycled. We explain each provision in 
the rule that states which hazardous · 
secondary materials are and are not 
RCRA Subtitle C wastes when recycled. 
We first explain the new definitions 
involved in the rule-principally 
regarding types of secondary materials 
and types of thermal combustion units. 
We next discuss each provision of the 
rule stating when hazardous secondary 
materials that are to be recycled are 
wastes. For each provision, we discuss 
the proposed rule, the final rule, how 
and why it differs from the proposed 
rule, and respond to major comments. (A 
separate background document 
responding to each comment is part of 
the record for this rulemaking.) 

Ir Part III, we describe the regulatory 
standards for hazardous wastes that are 
to be recycled. We also discuss in this 
section the variance provisions that are 
part of the final rule. 

Part IV summarizes the economic and 
regulatory impacts expected to result 
from this regulation. A separate report 
on the economic impacts is part of the 
record for this rulemaking. 

3 Although hazardous wastes are a subset of solid 
wastes tt!'r!er RCRA, EPA's regulatory authority 
under Subtitle C applies only to hazardous wastes. 
Since the present regulations apply only to Subtitle 
c. we have chosen to make the definition of solid 
wast<! app:icable to those materials that also are 
hazardous wastes. See Section !I.A. of Part 2 !Jelow. 
The terms thus are eynony~ous for purposes of the 
Subtitle C regulations. In addition, we are using the 
terms (as well as the term "waste" or "Subtitle C 
waste") synonymously in this preamble. 

Part 1: Introduction and Back~round 

/.Legal Authority 

The Agency in the ApriJ 4 preamble 
described blly its position that 
Congress gave EPA authority to regulate 
recycled secondary materials as solid 
and hazardous wastes under the Subtitle 
C regulations. See 48 FR 14473, 14502-
505. Subseq-.lent legislative 
pronouncements again confirm our 
interpretation. See H.R. Rep. No. 93-198, 
98th Cong. 1st Sess. at 46. Some 
commenters repeated old arguments 
challenging the Agency's authority, but 
raised no points not already answered. 
We consequently see no need to discuss 
these points again. In any case, the 
recent Hazardous and Solid Waste Act 
Amendments of 1984 (HS WA} appear to 
have settled this question by explicitly 
requiring EPA to adopt "standards 
applicable to the legitimate use, reuse, 
recycling, and reclamation of 
(hazardous} wastes" (RCRA amended 
section 3001(d)(2)). We add that the 
Agency's construction is made in the 
context of a "legislative directive . . . 
(that) is implicit rather than explicit", 
and that the construction is a 
"reasonable interpretation" of the 
ambiguous statutory term "solid waste". 
Chevron U.S.A. v. NRDC.- U.S.-, 
-- (1984). The Agency's construction 
thus is surely a "permissible" one. !d. at 
--. 

Certain other commenters indicated 
that RCRA provides EPA with 
unrestricted authority to regulate all 
recycling as waste management. The 
Agency does not fully accept this 
argument. We agree that RCRA 
embodies a general principle that most 
hazardous secondary materials • are 
considered to be hazardous wastes 
when recycled. Congress enacted a 
regulatory approach to deal with the 
problem of ensuring safe hazardous 
waste management. (H.R. Rep. No. 94-
1491, 98th Cong. 2d Sess. ut 4.) We 
indeed believe that the statute expresses 
a presumption that accumulated . 
hazardous secondary materials are solid 
and hazardous wastes in order that this 
regulatory approach be applied to "the 
last remaining loophole in 
environmental law" (id.). We believe, 
however, that the grant of authority in 
RCRA over recycling activities is not 

'Throughout ibis preamble, EPA refers for 
convenience to "secondary mdtetials." We mean a 
material that potentially can be a solid and 
hazardous waste when recycled. The rule itself 
refers to the following types of secondary materials: 
Spent materials, sludges, by-products, scroo metal, 
and commercial chemical products recycled in ways 
that differ from their normal use. The rule does not 
use the term secondary materials. 
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unlimited. Specifically, we do not 
believe our authority extends to certain 
types of recycling activities that are 
shown to be very similar to normal 
production operations or to normal us·es 
of commercial products. We also do not 
accept the argument that a potentially 
harmful recycling practice is invariably 
subject to regulation under Subtitle C. 
since potential environmental harm is 
not always a determinative indicator of 
how closely a recycling activity 
resembles waste management. We again 
believe that this construction is a 
permissible one. Chevron supra, -
U.S. at--·. (This discussion is 
developed further in Section H. of Part 
II. of the preamble.) 

II. Alternatives 

A. Alternative Approaches for 
Determining When Secondary Materials 
Which Are To Be Recycled Are RCRA 
Solid Wastes 

As stated in the preamble to the 
proposed rule, determining which 
secondary materials are wastes when 
recycled presents conceptual and 
practical difficulties. The Agency 
considered several approaches other 
than the one ultimately adopted, but 
ended by retaining the overall approach 
proposed initially. 

It is evident that the Agency is 
adopting a complicated regulatory 
scheme. There are two simpler 
alternatives: to say that all secondary 
materials being recycled are wastes, or 
that all are not wastes. Neither of these 
alternatives is satisfactory. The 
Agency's May 19, 1980 definition took 
essentially the former approach and it 
proved unacceptable to both the Agency 
and the regulated community (see 48 FR 
1447.5). Comments were virtually 
unanimous in urging the Agency to 
reject this approach. 

Not classifying recycled materials as 
wastes is equally unacceptable. We 
read the statute to state that hazardous 
secondary materials being recycled are 
wastes and that we ordinarily have 
jurisdiction to regulate most recycling 
activities involving these materials: We 
also believe that regulation of most of 
these activities is necessary to protect 
human health and the environment. 
Furthermore, we doubt whether 
completely avoiding regulation would 
necessarily promote recycling, as some 
commenters maintain. The Agency is 
impressed by comments of both 
generators, states and members of the 
recycling community who state that 
some regulation is needed to assure both 
the public and generators that their 
wastes will not be mishandled when 
sent to recyclers. See comments of 

National Association of Solvent 
Reclaimers, Washington, D.C. Public 
Hearing, June 16, 1983; Comments of 
American Electronics Association, San 
Francisco Public Hearing, June 23, 1983, 
Comments of States of Iowa and 
Michigan (August, 1983). These persons 
maintain that regulation of these 
activities will encourage wastes both to 
be recycled, and recycled in a 
responsible manner. 

Another approach, discussed in the 
April 4 preamble, would be to use a 
standard based on value, whereby a 
recycled material would count as a solid 
waste when a person other than the 
generator is paid to recycle it. Although 
this factor is relevant for enforcement 
purposes in determining whether a 
recycling activity is a sham, the Agency 
continues to believe that it is not a 
successful regulatory approach for the 
reasons given in the April 4 preamble. 
See 48 FR 14478-481. Most commenters 
agreed with the Agency that this 
approach should not be adopted. 

The Agency also attempted to fashion 
a narrative definition stating 
categorically whether secondary 
materials are or are not wastes. The 
narrative standard would be based on 
whether materials are typically dealt 
with as commodities, and whether they 
contain significant concentrations of 
non-recyclable toxic constituents not 
customarily found in analogous raw 
materials. (See 48 FR 14476 at n.7.) 

The Agency continues to believe that 
this type of definition is too subjective 
to serve as a self-implementing 
standard. Commenters agreed. The 
Agency also continues to think, and 
commenters generally agreed, that in 
most cases one must know both what 
the material is and·how it is being 
recycled before determining whether it 
is a waste. A narrative definition based 
on the nature of the material itself thus 
cannot serve successfully as a 
regulatory standard.~ 

B. Alternatives for Regulating 
Hazardous Wastes That Are To Be 
Recycled 

In considering how to regulate 
hazardous wastes that are to be 
recycled, the Agency differentiated at 
proposal between facilities presenting a 
significant risk of w.aste 
overaccumulation before recycling and 
those that did not. We viewed 
overaccurriulation as the chief danger to 

•The Agency does believe that some secondary 
materials are inherently waste·like. and will specify 
in the rule that these materials are solid wastes. See 
§ Z61.2(d). For the most part. however, we think that 
a secondary material's identity as a waste turns 
both on what it is, and how it is recycled. 

guard against. and so proposed to 
conditionally exempt from regulation 
those types of recycling operations that 
do not present a significant risk of 
overaccumulation before recycling. See 
48 FR 14477, 14486. The chief types of 
r'!cycling operations that would have 
been conditionally exempt were those in 
which a generator reclaimed its own 
wastes, those in which a reclaimer 
reclaimed for its own subsequent use, or 
when wastes were reclaimed pursuant 
to batch tolling agreements./d. At the 
same time, we indicated that we were 
continuing to evaluate whether 
hazardous waste leaks and spills could 
occur at these operations (before 
prolonged accumulation) and whether 
regulation was necessary to protect 
human health and the environment. !d. 
at 14477. In essence, we investigated 
further the hypothesis that if these 
wastes were handled as if they were 
products, and were not 
overaccumulated, they would be 
managed safely without RCRA controls. 

We have come to the conclusion that 
most of the conditional exemptions that 
we proposed were unjustified, because 
the risk of damage from spills and leaks 
at these facilities indicates that 
regulation is necessary to protect human 
health and the environment. Simply 
because a waste is likely to be recycled 
will not ensure that it will not be spilled 
or leaked before recycling occurs. In the 
first place, the analogy we drew at 

·proposal-between wastes stored 
before certain types of recycling and 
products stored before use-is 
frequently incorrect. Wastes in many 
cases have little independent economic 
value, but are recycled to avoid disposal 
costs. Persons storing this type of 
hazardous waste before recycling are 
very much like persons storing 
hazardous waste before disposal: there 
is nothing about the waste that makes it 
so valuable that safe handling is assured 
absent regulation. 

Furthermore. safe handling is not 
always assured even for hazardous 
wastes that are more like commodities 
in terms of value. A company's decision 
on how carefully wastes are handled 
before recycling turns chiefly on a range 
of factors-principally the value of the 
wastes being recycled and the value of 
the end products of recycling versus the 
cost of purchasing additional raw 
materials, the profit margin of the 
facility, and the cost of improving the 
integrity of the facility. Unless the 
wastes are extremely valuable (as in 
legitimat~ precious metal reclamation) 
there is no imperative incentive to avoid 
leaks and spills. In confirmation, there 
have been massive leaks of high purity 
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solvents and gasoline (ta name only 
some of the more vah~able commodities) 
from product storage tanks, Fhowhg the 
risk of spillage of stcrsd ccmmoda·,,s, 
The recent addition of SllLt;!le I to 
RCRA to control leaks f"'cm 
underground prod:.~::~ sto:ragc tanks 
confirms that the risl< cf l:arm f:~m 
spillage is significant.ffideed, therll bve 
been a numher of b::;;t;:r:ce::; cf 
~;roundwater co!"'tam;::r.tion eo~:.c::. ~7 
irr..proper storage of hazar:'!cc1ll:l wu~t:-:1 
awaiting reclamation by thei: ;jCr:.e~ater, 
hazardous wastes bcir..g rer!air.1cJ 
pursuant to batch toll.i.c;J t>.greemEn~s. 
and hazardous wastaa beirg recl:.li,.,;)d 
before use by the re;;~_::tir:er-llw 
situations that would. h:.va bm 
conditionally exempt tr:.:::s:: tl::: 
proposal. (See Appendi·Jr A.) 

Equally important, C:;; A;;ency c:lready 
has determbed that it is .:P.c:e:csary tu 
reeulate hazardous wrdu S~ur.:JE Ul 
order to protect hur-1::u: bul;~ ur.:: i.he 
environment, and bs clso t.icterminet.l 
thot regulations are needed top: .:r11 ent 
the "unrontrolled ::-e!c:12f: of baz:lr~ulis 
waste constituents in~o the 
en'lironment." Se!~ 45 FP. 28G2, 2307 
(Janu::ry 12, 1981). Th:-2e prbr fkd.:ags 
art! relevant to tl:n t;::eztic.:t rf rcguL.;tir:g 
hazardous waste s~,nge bcb:-e 
recycling. There is a ri::':<:, ao st:::ted 
above, th.at spills and la:rks cf 
hazardous waste wm occur, e·;,cn if the 
wastes eventually vrm ~ rccyrJd. 
Spills and leaks are tl::c princi~Jal 
example of uncontro!lcJ b.zardous 
waste releases from storrg;a er:.d thus 
ordinarily require regulatory control. 
The Agency is persuader! tl-.::ot )l;; 
existing findings a<:e voEd br b?..z:rtlous 
wastes stored beforu :-ccycl:.ng pxcept in 
those situations in which waste;; are so 
economically valueble that there is an 
economic imperative to avoid release. 

The Agency thus finds that the factual 
basis for most of the conditional 
exemptions in the propo;;al was not 
justified, and that the Agsncy's genera! 
findings as to the need tn control 
hazardous waste storage m":J v:1lid for 
these recycling situations. Hazu!'cous 
wastes stored before reck:::a:b!l-evcn 
where there is minimal risk of 
overaccumulation-still can pc~ent 
significant potential far harm to hc.:r.:un 
health and the environment if 
mismanaged, and market mechanisms 
are insufficient to prevent 
mismanagement from occurring. 
Regulation thus is called for. 

In determining the level ofregulation 
to adopt for those facilities which wou!d 
have been conditionally exempt, the · 
Agency is guided by the principle that 
the paramount and overriding statutory 
objective of RCRA is protection of 

human health and the environn,•.mt. The 
statutory poll..~y of encct:.raging recycling 
is secondary and must give way if it is 
in conflict VIi~ the prir:c:;~al objective. 
See 48 FR 14474/1, 14482/2; see also 
H.R. Rep. N u. 9&-198, S!:wa. ut 4G. n We 
acccrdingly have deteiT.n.i:-;cd tb:tt, f:1r 
the most }:tift, ths ct.mili~~o::al 
exemptions we lJro;wt~ed were 
unwarrante1! a::c f:ir.:l'~'es recyc!i'rlg in 
these ways should be L:;j:;ct to 
regula1ion undel' '.he S..:btit'r. C nl::s. 

Ill An Overview af the Final D,;finition 
of Solid Waste 

A. Matc':.~ 1 a T1w.i Are Solid w.~stcs 

The revised de~"inition of solid w:-~ste 
states that any material th1.t is 
abandoned uy being dispoc;ed of, 
burned, or inclnerrted·-or stored, 
treated, or accumulated before <'!'in lieu 
of these activi"::ic>~-ic a soi!d waste. The 
remainder of the defiuitic'! stales which 
materials are ·waF.tPRwher, rcr.ycled. 

The ammr:l,)d C:dinitinn a1"opf2 tre 
approach that for secondary mfl'~e!'iuls 
being recyclec, one n:::st k!:o·w l.:~!II 
what the I'".iterial is !·T'.d how it is hei'lg 
recyc1c-.-:i before determining whet}oer or 
not it is a fJul:title C vvas:e. Thi!J 
apj:::-oach c'iffer~ sharr'.v frcm the 
existinc C:£n.Jiicm (1C C.JR 2D1.2.), wL:ch 
sta~es that all sludg~s. and. vh·t'lally 311 

other secondary mf:'.t~rials [/a. all those 
that are somet:meo r:l':>~"!'ried ry an:;•rme 
menar;bg !h:"J1 (see L1. 2 fl-.,_J\!cl), are 
wactes n:; matter how &e~r are mcyc!ed. 
In understanding ~he revised definition, 
therefore, one mm;t consider the types of 
secondary materials in conjuactfor.. wi~h 
types of rer.ysii'r~ practices. 
. 1. Types of Recyding Ac~it'it::Js Tf:at 
Are Within The AJency's Subtitle C 
furisdicthn. The definition sta·~~: tb• 
four types of recycling activith s ar" 
within EPA's ju!'isdiction: 

• U:Je constituting di;;posal. This 
activity involves directly t:hcing wastes 
or waste-derived produL:.~ (R pro:L:c:t 
that contains a hazardous waste as an 
ingredientl onto l.r.e land. Extending 
jurisdictio.t to wa&te-derived products 
placed on the land represents a change 
from the p:-L;·:~sal; 

• Burn:•1tJ tt u:tu OJ' n a:..te fuel:; f'or 
energy recovery, Gr I!Sl'1J ~Vaste;; to 
produce a fuel; 

• Reclamation. This activity involves 
the regeneration of wast;;s or the 
recovery of material from wastes; 

6 The Agency also does not believe that 
hazardous waste recycling will be discouraged in 
those situetionR th::tt we now intend to regulate. Not 
only do tho incremental coats of regulation appear 
to be minimal [see Part IV of this preamble), but 
regulation can actually encouraee recycling. See 45 
FR 33092 [May 19, 1980) and Section II.A. above. 

• Speculative accumulation. This 
activity involves either accumulating 
wastes that are potentially recyclable, 
but for which no recycling market (or no 
feasible recycling market} exists, or 
accumulating wcistes before recycling 
unless 75% of the accumulated material 
is recycled during a one-year period. 
(This provi!;ion now includes the 
activity referred to in the proposal as 
overaccmnulation.) 

2. Typvs of' Secondary Materials That 
Are Within The Agency's '3ubtjt/e C 
Jurisdiction. These categmies cf 
recycling acti11liies then are divided 
further according to the type of 
secondary material involved-spent 
materials, sludges, by-products, or 
commercial chemical products ta 
division present in the existing 
regulaticns-see 40 CFR 2fl1.2(b](1)[il)}. 
We also have clarified the t:roposal by 
adding a new category of secondary 
material-scrap metal. 

"Spent materials" are materials that 
have been us<;d and are no longer fit for 
use without being regenerated, 
reclaimed, or othet"Wise re-processed. 
Examples are spent solvents, spent 
activated carbon, spent catalysts, and 
spent acids. 

"Sludges" are defined in RCRA and 
the impleme!'ting rEgulations as residues 
from treating ail' or was~ewater, or other 
l'esidues fro'11 pollution control 
operatir.rs. (~ee RCRA section 
1004(26)(A) a11d 40 CFR 2G0.10.J 

"By-prodw.ts" are defined essentially 
the same way as in the exi3ting 
definition to enrompass th,,se residual 
mate;ir1ls re'Hl!L;.Lg from industria!, 
corrL.'U~;:·~;iul, :T1ining, und agricultt;ral 
opel'aerms th;,~ are not primary 
producb, IL:J not prodr.:ced separulcly, 
and are n;!t fit icr a desired end use 
without substantial further processing. 
T~c lf'rm includes most secondary 
matf::rials aut are not spent materials or 
sludg!;S. KxG:nples are process residues 
from m;muf:1 _;'ur:ng or min ;ng pruceSSPS, 
such as diot:',~<Jiion column residues or 
minjr,J s!ugs. 

"Commercial chem:cal producl.~" are 
the commerdul chemical products and 
intermecliute:J, off-specificatioa variants, 
spill residues, and container residues 
listed in 40 CFR 261.33. Although these 
materials ordinarily are not wastes 
when recycled (see 45 FR 78540-541, 
November 25, 1980), we are including 
them as wastes when they are recycled 
in ways that differ from their normal 
use, namely, when they are used in a 
manner constituting disposal, or when 
they are burned for energy recovery, 
(assuming these materials are neither a 
pesticide nor a commercial fuel). 
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"Scrap metal' is defined as bits or 
pieces'of metal that are discarded after 
consumer use or that result from metal 
. processing operations. Examples are 
scrap automobiles and scrap radiators 
(commonly referred to as post-consumer 
scrap) and scrap turnings and scrap 
fines· (commonly referred to as obsolete 
scrap). 

3. Secondary Materials That Are 
Subtitle C Wastes When Recycled in 
Particular Ways. As we indicated in the 
proposal, sludges and by-products 
sometimes are difficult to characterize 
as wastes or non-wastes when they are 
reclaimed. 48 FR 14476. Many by
products and sludges in the mining 
industry, for example, are routinely 
processed further to recover usable 
metals in a manner much like continued 
processing of the virgin ore. As stated 
above, neither the Agency nor any 
commenter could devise a self
implementing narrative standard that 
convincingly distinguishes between 
product-like and waste-like sludges and 
by-products being reclaimed. 

The Agency thus has structured the 
final regulation so that the Agency must 
evaluate these materials individually 
before determining whether they are 
subject to RCRA jurisdiction when they 
are to be reclaimed. Thus, in the final 
regulation, only sludges and by-products · 
listed in 40 CFR 261.31 and 261.32 are 
solid wastes when reclaimed. 7 

The Agency does not perceive this 
difficulty for the remainingtypes of 
recycling over which we have 
jurisdiction. Thus, all secondary 
materials (i.e. all spent materials, 
sludges, by-products, and scrap metal) 
are considered to be wastes when they 
are used in a manner constituting 
disposal, are burned for energy recovery 
or used to produce a fuel, or are 
accumulated speculatively. The Agency 
proposed that only listed by-products 
would be wastes when burned for 
energy recovery or used to produce a 
fuel. but is changing the proposal for the 
reasons stated in Section II.V.D. of Part 
2 of the preamble. 

'The Agency intends that residues derived from 
reclaiming listed by-products and sludges also be 
considered to be listed for purposes of this 
regulation. This is in accord with 40 CFR 261.3{c)(2) 
and (d)(2) and 40 CFR 260.22{b). These provisions 
state that residues derived from treating, storing, or 
disposing of listed hazardous wastes are also 
considered to be listed hazardous wastes, and, for 
delisting purposes, to have the same constituents of 
concern as the hazardous wastes from which they 
are derived. Under the amended definition of solid 
waste, therefore, if a reclaimer distills a listed by
product, and then reclaims the resulting distillation 
bottom, the distillation bottom also is considered to 
be a listed by-product and therefore a waste when 
reclaimed. 

The following table, which appears in 
the regulation itself, summarizes when 

secondary materials are solid wastes 
when recycled: 

• 
TABLE 1. Matrix of Which Types of Secondary Materials Will be Defined as Solid and Hazardous 
Wastes When Recycled and Which Types of Recycling Activities Constitute Waste Management. 

Burning for 
Use constituti119 

disposal ene~~ :;roery, Reclamation Speculative 
accumulation 

produce a fuel 

Spent materials (both listed and nonlisted/Char· Yes ................................... Yes ........................ Yes ..................... Yes. 
acteristic). 

Sludges (listed) ........................................................... Yes ................................... Yes .......... ; ............. Yes ..................... Y99. 
Sludges (nonlisted/characteristic) ........................... Yes ................................... Yes ........................ No ....................... Yes. 
By-products (listed) .................................................... Yes................................... Yes........................ Yes..................... Yes. 
By-products (nonlisted/characteristic)..................... Yes................................... Yes........................ No....................... Yes. 
Commercial chemical products listed in 40 CFR Yes ................................... Yes ........................ No ....................... No. 

§ 261.33 that are not ordinarily applied to the 
lend or burned as fuels. 

Scrap metal................................................................. Yes................................... Yes........................ Yes..................... Yes. 

Yes-Defined as a solid waste 
No-Not defined as a solid waste. 

In addition, there are certain materials 
that are inherently waste-like, 
regardless of how they are recycled. The 
Agency has reserved the right to 
designate these materials as solid 
wastes, and has designated the 
chlorinated and dioxin dibenzofuran 
containing F020, F022-F023, F026, and 
F028 wastes as solid wastes no matter 
how they are recycled. 

The Agency agaiq emphasizes that to 
determine if a secondary material is a 
RCRA solid waste when recycled, one 
must examine both the material and the 
recycling activity involved. A 
consequence is that the same material 
can be a waste if it is recycled in certain 
ways, but would not be a waste if it is 
recycled in other ways. For example, an 
unlisted by-product that is reclaimed is 
not defined as a solid waste. However, 
the same by-product is defined as a 
waste if it is recycled by being (a) 
placed on the land for beneficial use, (b) 
incorporated into a product that is 
placed on the land for beneficial use, (c) 
burned as a fuel. (d) incorporated into a 
fuel, or (e) accumulated speculatively. 
Obviously, the by-product also is a 
waste whenever it is disposed of or 
incinerated rather than recycled. 

B. Secondary Materials That Are Not 
Solid Wastes 

Not all recycling activities involve 
waste management. Based on our 
reading of the statute and legislative 
history, the definition excludes two 
activities involving dire·ct use or reuse of 
secondary materials, and one activity 
where these materials are recycled 
without first being reclaimed by being 
returned as a raw material substitute to 
the original primary production process. 
These activities ordinarily will not be 
considered to involve waste 

management because they are like 
ordinary production operations or 
ordinary usage of commercial products. 

(1) Using or reusing secondary 
materials as ingredients or feedstocks in 
production processes. When secondary 
materials are directly used as an 
ingredient or a feedstock, we are 
convinced ~hat the recycled materials 
are usually functioning as raw materials 
and therefore should not ordinarily be 
regulated under Subtitle C. Examples 
are using fly ash as a constitutent in 
cement, or using distillation bottoms 
from the manufacture of carbon 
tetrachloride as feedstock in producing 
tetrachloroethylene. However, when 
distinct components of the material are 
recovered as separate end products (i.e .. 
recovering lead from scrap metal In 
smelting operations), the secondary 
material is not being used, but rather 
reclaimed and thus, would not be 
excluded under this provision. The other 
major exception to this provision is 
when spent materials, by-products, 
sludges or scrap metal are used as 
ingredients in waste-derived fuels or in 
waste-derived products that will be 
placed on the land. In these situations, 
not only is the spent material, sludge, 
scrap metal. or by-product a solid waste 
but the waste-derived product remains 
subject to RCRA jurisdiction as well. 

(2} Using or reusing secondary 
materials as effective substitutes for 
commercial products. When secondary 
materials are directly used as 
substitutes for commercial products, we 
also believe these materials are 
functioning as raw materials and 
therefore are outside of RCRA's 
jurisdiction and, thus, are not wastes. 
Examples are certain sludges that are 
used as water conditioners and by
products hydrochloric acid from 
chemical manufacture used in steel 
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pickling. In these examples, the recycled 
materials are substituting for other 
commercial products, and material 
values are not being recovered from 
them. 

(3) Return of secondary materials to 
the original primary production process 
in which they are generated without 
first reclaiming them. When secondary 
materials are returned to the original 
primary production process (from which 
they are generated) without first being 
reclaimed, we likewise believe this 
recycling activity does not constitute 
waste management. This· provision has 
been modified from the proposal to 
cover more precisely those closed-loop 
production processes that use secondary 
materials as return feed to the original 
primary process. 

C. Variances From Classification as 
Solid Wastes 

We also have promulgated variance 
provisions allowing the Regional 
Administrator or authorized States to 
determine that certain materials that are 
to be recycled are not solid wastes. 
There are three such variances: 

• Materials accumulated without 
sufficient amounts being recycled. The 
Agency proposed that persons failing to 
recycle 75% of their accumulated waste 
material could petition the Regional 
Administrator to declare that the 
material is not a waste. We are retaining 
this provision and are formally terming 
it a variance; 

• Materials that are reclaimed and 
then reused within the original primary 
production process in which they were 
generated. The Agency proposed a 

complete exclusion for this type, of 
situation, referred to in the proposal as 
closed-loop recycling. We are now 
convinced that the proposal was too 
broad but that individual exclusions 
may be warranted; and 

• Materials that are reclaimed but 
must be reclaimed further before 
material recovery is completed. This 
variance would allow individual 
consideration of whether an initial 
reclamation process is only minimal 
processing or whether it substantially 
completes the recycling process. 

The following tables summarize the 
differences between the final and 
proposed rules with respect to the 
secondary materials that are and are not 
solid and hazardous wastes when 
recycled: 
BILLING CODE 658D-50-M 
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Table 2: 

. 
Use Consti-

- 33 -

SecondarJl Naterials That Are Solid and Hazardous 
Wastes en Recycled: Proposal v. Final RUle 

I :&.n:ni~ for Ehergy 
Recovery, Use to 
Produce a Fuel, 

621 

I I tuti~ I or Fuels Containing Speculative -
Disposal These Materials Reclamation Accunulation 

I 
-:.! 

Final Proposal Final Proposal Final Proposal Final Proposal 

Spent Materials Yes ••• Yes ••• Yes ••• Yes ••• Yes ••• Yes ••• Yes ••• Yes ••• 
l(both listed and I 
'non-listed eKhibit-
ti~ a chara::teris-

I tic) 
I I I Yes •• 'Sludges (listed). I Yes ••• Yes ••• !Yes ••• Yes ••• Yes ••• Yes ••• Yes ••• 

I 
'Sludges (non-
listed eKhibiti~ a 
chara::teristic) Yes ••• Yes ••• Yes ••• Yes ••• No ••• No ••• Yes ••• Yes ••• 

By-products· (listed) Yes ••• I Yes ••• Yes ••• Yes ••• 
I 

Yes •• Yes ••• Yes ••• Yes ••• 

By-Products I Yes ••• Yes ••• I Yes ••• No ••• No •• ~ No ••• Yes ••• Yes ••• 
(non-listed exhibit-, 
ing a chara::ter-

I istic) I I 
I 

'Commercial chemi-

I 
Yes ••• Yes ••• I Yes ••• Yes ••• No ••• No ••• No ••• I No ••• 

cal products 
'listed in 40 CFR 
§261.33 that are 

I not ordinarily 
I applied to the I land or burned I as fuels 

Yes ••• I Scrap Metal Yes ••• **I Yes ••• -**I Yes ••• Yes ••• Yes ••• 
i 

Yes = Defined as a solid waste 
No = Not defined as a solid waste 
*I Final rule includes hazardous waste-deriv~ products (products containi~ a hazardous waste) 
- that are placed on the land. The proposal did not cover these waste-derived products. 
**/ Sane scrcv metal was classified as a by-product under the proposed rule, and this type of 

scrap metal would not have been a waste when reclaimed or burned for energy recovery. 

I 
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TABLE 3. MATERIALS THAT ARE NOT SOLID 

A~D HAZARDOUS WASTES WHEN RECYCLED: 

PROPOSAL V. FINAL RULE 

Proposal 

(a) Secondary materials used 
or reused as ingredients. 

(b) Secondary materials used 
or reused as substitutes 
for raw materials in primary 
processes. 

(c) Secondary materials used 
or reused in a particular 
function as a substitute for 
a commercial product. 

(d) Secondary materials re
claimed at the plant slte 
and returned _to the original 
production process 
('"closed-loop recycling'"). 

(e) Unlisted sludges and by· 
preducts that are re
claimed. 

(!) Unlisted by-products 
burned as fuels or incorpo
rated into fuels. 

(g) (Not specifically pro
posed). 

(h) (Not specifically pro
posed). 

BILLING CODE 8560-50-M 

Final rule 

Same, except materials used 
in a product that Is apptied 
to land for beneficial use 
are defined as wastes. 

Modified and subsumed In d) 
below. 

Same. 

Medlfied to apply to second· 
ary materials returned as 
raw materials to the ortg~ 
nal primary production 
process without flrst being 
reclaimed; In addition, sec
ondary materials that are 
first reclaimed and then re· 
turned to the original proc
ess are eligible for a v~ 
ance from being a solid 
WilSie •• 

Same. 

Changed; these by-products 
are defined as wastes in 
the final rule. 

Black liquor recycled as part 
of the Krall paper process. 

Spent sulfuric acld used in 
making virgin sulfuric acid. 
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Table 4: Decision Tree for Decid~ng Which 
Secondary Materials Are Solid Wastes When 
Recycled 

material e><cluded I 'iu J Material is not 
a solid waste 40 CFR 261.4(a) -~ 

-------
No 

I 
I Na ~ Material is a I 

Is material recycled I solid waste 

'le.s 

Is material inherently 
waste-like under 40 CFR 
261.2( d) 

1 No 

lis material accumulated 
speculatively 

I No 

Is material use/reused: 
- as ingredient 
- as substitute for 

commercial produc~ 
- in closed-loop 

process 

t 
continued on 
next page 
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Part H: Secondary Materials That Are 
Subtitle C Solid and Hazardous Wastes 
When Recycled 

I. Definitions of Particular Ter-ms Used 
in the Amended Definition of Solid 
Waste 

A. Spent Materials/Sludges/By
Products/Scrap Metal 

The final definition classifies the 
universe of secondary materials that are 
wastes when recycled as either sludges, 
spent materials, by-products, or scrap 
metal. 8 With the exception of scrap 
metal, this is the same classification 
scheme as in the proposed rule. See 48 
FR 14476/2. We have not changed the 
proposed definition of "slud3e," but are 
clarifying what we mean by spent 
materials and by-products. Wz also are 
explaining the new definition of scrap 
metal. 

1. Spent Materials. We are continuing 
to define spent materials as those which 
have been used and are no longer fit for 
use without being regenerated, 
reclaimed, or otherwise re-processed. In 
response to comments, however, we 
have altered the wording of the 
definition of spent material to express 
this concept more clearly. As the · 
proposal was worded, a spent material 
was one that had been used and no 
longer could serve ita original purpose. 
The Agency's reference to original 
purpose was ambiguous when applied to 
situations where a material can be used 
further without being reclaimed, but the 
f:.~rther use is not identical to the initial 
use. An example of this is where 
solvents used to clean circuit boards are 
not longer pure enough for that 
continued use, but are still pure enough 
for use as metal degreasers. These 
solvents are not spent materials when 
used for metal degreasing. The practice 
is simply continued use of a solvent. 
(This is analogous to using/reusing a 
secondary material as an effective 
substitute for commercial products.) The 
reworded regulation clarifies this by 
stating that spent materials are those 
that have been used, and as a result of 
that use become contaminated by 
physical or chemcial impurities, and can 
no longer serve the purpose for which 
they were produced. (This reworded 
definition appropriately parallels the 
definition of "used oil"-a type of spent 
material-in RCRA section 1004(36).) 

In response to comment, we also note 
that leftover, unreacted raw materials 
from a process are not spent materials. 
since they never have been nsed. 

'Commercial chemical producto ;:,.~;·din§ 261.33 
also are wastes when recycled to the land or burned 
as fuels. when this is not their normal manner of 
use. 

Unreacted raw materials thus are not 
subject to RCRA jmisdiction unless they 
are discarded by being abandoned. 

2. Sc~ap Metal-a. Classification. We 
have added a new definition of scrap 
metal ta the final regulations. At 
propmd, scrap metal that was· 
generated as a result of use by 
consume1·s (copper wire scrap, for 
examp:e) was defined a~ a spent 
material. (This type of scrap is usually 
refer; ~rl to as "obsolete snap".) Scrap 
from :ret&! processing, o:1 tne other 
ha!ld [~..;ch as turnjngs f• :.·m machining 
opera!ionb) was defined as a by
product. (!tis usually called "prompt 
scrap".) Yet the scrap metal in both 
cases is physically identical (i.e., the 
composition and hazard of both by
product and spent scrap is essentially 
the same) and, when recycled, is 
recycled in the same way-by being 
utilized for metal recovery (generally in 
a secondary smelting operation). 

In light of the physical similarity and 
identical means of recycling of prompt 
scrap and obsolete scrap, the Agency 
has determined that all scrap metal 
should be classified the same way for 
regulatory purposes. Rather than 
squeeze scrap metal into either the 
spent material or by-product category, 
we have placed it in its own category. 

b. Recycled Hazardous Scrap Metal is 
a Solid Waste. We have further 
determined that for purposes of the 
regulations implementing Subtitle C of 
RCRA, all scrap metal that would be 
hazardous9 is a solid waste when 
disposed of or when recycled (although, 
as explained in more detail below, it is 
exempt from Subtitle C regulation at this 
time when recycled). Scrap metal is 
waste-like in that it is a used material 
that is no longer fit for use and must be 
reclaimed before it can be used again, or 
is a process residue that must be 
recovered in a different operation from 
the one in which it was generated. 

We also believe that scrap metal 
comes within the series of statutory 
definitions which state generally that 
materials from which resources are 
recovered are solid wastes. See RCRA 
sections 1004 (19), (30), (22), (7), (18), 
(23), and (24); see also 48 FR at 14502/1-
2. Based on these provisions, the Agency 
has stated that most reclamation 
operations involve waste management, 
and all reclamation operations utilizing 
materials that have been used and lhat 
must be re-processed before they cun be 
rei>;:,ed constitute waste management. 
We believe that scvp metal that is 

•For r;laMfication of lhiH point, see the di>cussion 
of§ 261.1(b], Section !I.A. of this part of the 
preamble. 

being reclaimed fits within these 
provisions. 

c. Definition of Scrap Metal and 
Regulatory Distinctions Between Scrap 
Metal and Other Metal-Containing 
Wastes That Are Recycled. Although 
we are defining hazardous scrap metal 
as a Subtitle C waste when recycled, we 
are exempting such metal from 
regulation for the time being. We need 
to study types of scrap metal and types 
of management practices further before 
deciding on an appropriate regulatory 
regime (if any). It thus is important to 
distinguiGh scrap metal from other 
metal-containing wastes that are subject 
to Subtitle C regulations when recycled. 
See Section II.H.4. of Pa1·t III of the 
Preamble. 

Scrap metal, as defined in this rule, 
means bits and pieces of metal parts 
(e.g., bars, turnings, rods, sheets, wire), 
or metal pieces that are combined 
together with bolts or soldering (e.g., 
radiators, scrap automobiles. railroad 
box cars), which when worn or 
superfluous can be recycled. Put another 
way, scrap metal is defined as products 
made of metal that become worn out (or 
are off-specification) and are recycled to 
recover their metal content, or metal 
pieces that are generated from 
machining operations (i.e., turnings, 
stampings, etc.) which are recycled to 
recover metal. Materials not covered by 
this term include residues generated 
from smelting and refining operations 
(i.e., drosses, slags, and sludges), liquid 
wastes containing metals (i.e., spent 
acids, spent caustics, or other liquid 
wastes with metals in solution], liquid 
metal wastes (i.e., liquid mercury), or 
metal-containing wastes with a 
significant liquid component, such as 
spent batteries. 

We have defined scrap metal in this 
way based on our general understanding 
of the way industry uses this term. As 
noted, this definition does not include 
liquid spent materials that contain 
metals. Liquids are different from metal 
pieces in content, physical form, and 
manageability. Members of both the 
National Association of Recycling 
Industries (NARI] and the Institute for 
Scrap Iron and Steel (ISIS] also 
generally agree t..ltat liquid wastes are 
not ccmmonly referred to as scrap 
metal. Although these metal-bearing 
liqt.:ids and scrap metal are both 
classified as solid wastes under this rule 
(if hazardous), the regulatory 

.significance of not including these 
liquids as scrap metal is that the liquids 
are subject to immediate regulation 
when ihey are r~claimed (assuming they 
are hazardous spent materials, listed 
sludges, or listed by-products) whereas 
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scrap metal is not. 10 It is the Agency's 
judgment that immediate regulation of 
metal-bearing liquids is appropriate 
because: (1) (As liquids) They need 
special precautions when managed, (2} 
the current regulatory regime in Parts 
264-265 is appropriate, and (3) wastes of 
this type have been linked to a series of 
damage incidents when stored before 
reclamation. 11 The reasons for deferring 
regulation of scrap metal thus do not 
apply here. 

Similar reasoning underlies the 
Agency's classification of spent lead
acid batteries as a spent material, 
subject to immediate regulation when 
reclaimed. Spent batteries are different 
in physical form from scrap metal 
because they contain substantial 
amounts of liquid acid. As discussed in 
Section II. G. of Part III af this premable, 
it is appropriate to immediately regulate 
the storage of spent lead-acid batteries 
at reclamation facilities. We 
consequently are classifying and 
regulating spent batteries differently 
from scrap metal. 

Scrap metal is also classified 
differently from metal-containing 
process residues such as slags, drosses, 
and sludges partly because it is different 
in physical form and content. More 
importantly, these residues can be 
involved in recovery operations that 
amount to on-going processing of the 
virgin material and so are not invariably 
wastes when utilized for metal recovery. 
As noted above, this is not the case 
when scrap metal is recovered. For this 
reason, all hazardous scrap metal is 
classified as a waste (although exempt 
from regulation at this time}, while 
sludges and by-products being 
reclaimed must be identified more 
particularly by listing before they are 
wastes. 

3. By-products Versus Co-products. 
We are also modifying the definition of 
by-product. In the proposed rule, we 
said by-products were not primary 
products and were not solely or 
separately produced. This language did 
not directly address situations where 
there are a number of co-products being 
produced. By "co-product" we mean a 
material produced for use by the general 
public and suitable for end use 
essentially as-is. Examples are sulfuric 

10 In particular, in reviewing a booklet published 
by the National Association of Recycling Industries 
(NARl) which classifies non-ferrous scrap into 133 
different categories. mosl of the categories 
described-approximately 95 percent-refers to 
metal pieces (i.e .. wire. castings. clippings. sheet 
metal. slabs. etc.). See NARl Circular NF-82, 
Standard Classification for Non-Ferrous Scrap 
Metal. The Institute of Scrap Iron and Steel (ISIS] 
likewise classifies scrap metal as metal pieces. 

11 See Appendix A. 

acid from smelters' metallurgical acid 
plants, various metals produced in 
tandem by smelting operations (such as 
lead recovered from primary copper 
smelting operations), or co-products 
such as kerosene, asphalt, or pitch from 
petroleum refining. These co-products 
are not (and were never intended to be) 
covered by the regulations. 

We therefore are clarifying the 
definition to indicate that by-products 
are materials, generally of a residual 
character, that are not produced 
intentionally or separately, and that are 
unfit for end use without substantial 
processing. Examples are still bottoms, 
reactor cleanout materials, slags, and 
drosses. 

On the other hand, materials 
produced intentionally, and which in 
their exisiting state are ordinarily used 
as commodities in trade by the general 
public, are considered to be co-products 
and not by-products.12 In response to 
comment. we also note that these 
materials can be produced from a 
combination of processes at a facility, 
and need not result from one single 
process. (It is also possible to put a by
product to use-for example a still 
bottom can be used as an intermediate 
to make a new product. The still bottom 
would not be considered a waste under 
the amended definition due to its 
manner of recycling-use as an 
ingredient. It would, however, still be a 
by-product}. 

B. Definitions of Incinerator, Boiler, and 
Industrial Furnace 

1. General £;/asses of Combustion 
Units. Many enclosed devices are used 
to treat hazardous waste through 
controlled flame combustion.•• The 
proposed regulations divided that 
universe into three groups: incinerators, 
boilers, and industrial furnaces. We are 
adopting this same tripartite division in 
the final rule. The Agency already 
regulates the emissions from hazardous 
waste incinerators and intends to 
regulate the emissions from combustion 
units that burn hazardous wastes for 
energy recovery. Regulation will be 
established at a level that is necessary 

" We note, however, that products or co-products 
that include hazardous wastes as ingredients are 
classified as wastes when they are to be burned for 
energy recovery or placed directly on the land for 
beneficial use. See Sections V.C. and V.D. of this 
part of the preamble. 

"There are also a few hazardous waste 
management devices which rely on thermal 
treatment, but do not directly combust the treated 
waste. EPA will allow pennitting of those devices 
under the criteria of 40 CFR Part 264. Subpart P: 
Other Thermal Treatment, or under the criteria of 40 
CFR Part 264. Subpart X: Miscellaneous Waste 
Management. following promulgation of those 
Subparts. 

to protect human health and the 
environment. It is necessary to . 
distinguish among the types of 
combustion units, however, because 
incinerators are being regulated sooner 
than boilers and industrial furnaces, and 
because the ultimate standards for 
boilers and industrial furnaces may vary 
from each other, as well as from the 
standards for incinerators. 

2. Definition of Incinerator. 
Incinerators burning hazardous waste 
are subject to the permitting staadards 
of 40 CFR Part 264, Subpart 0. An 
incinerator is defined as any enclosed 
device that is neither a boiler nor an 
industrial furnace that uses controlled 
flame combustion to treat waste. This 
definition differs from the text of the 
proposal in order to make it clear t.hat 
the three defined units-incinerators, 
boilers, and industrial furnaces-cover 
the entire universe of enclosed devices 
using controlled flame combustion to 
treat hazardous waste. The regulation 
also amends the former definition of 
incinerator, promulgated on May 19, 
1980, which defines the device in terms 
of the primary purpose for which wastes 
are burned. However, this change is 
essentially a clarification of the existing 
rules which should have little effect on 
the number or identity of units already 
subject to Subpart 0. As we stated at 
proposal, incinerators are built to 
destroy hazardous waste, so wastes 
burned in them are obviously being 
burned for the primary purpose of 
destruction. 48 FR 14484/2. 

The May 19, 1980 definition focused 
on whether each waste fuel was burned 
for the primary purpose of destruction. 
Today's regulatory scheme more 
appropriately describes how one can. 
examine the nature of the combustion 
unit to recognize combustion for 
purposes other than destruction. It then 
classifies units used for those activities 
as either boilers or industrial furnaces. If 
combustion of a waste does not meet 
the criteria for those classes, then the 
primary purpose of its combustion is 
necessarily destruction. Thus, it should 
properly remain subject to the 
permitting standards of Part 284, 
Subpart 0. 

Comforming changes are being made 
in § § 264.340 and 265.340 defining the 
applicability of Subpart O's standards 
for incinerators. Similarly, § 265.370, 
defining the applicability of the interim 
status standards for other thermal 
treatment, is being amended. These 
changes clarify the coverage of flame 
combustion devices, but do not alter 
existing obligations. 

3. Definition of Boiler. Boilers burning 
hazardous waste for energy recovery 
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now fall within the exemption from 
regulation of actual recycling processes 
found in 40 CFR 261.6, pending 
promulgation of substanti> e regulations 
controllL"'lg emissions from burning 
hazardous wastes in then as may be 
ncces.:~ary tu protect l'll'!!i:·:t health and 
the envirm:mer:t. T!:..<:c~ l:uil:l."S do nut 
now reqi.!lre RCBA prrr::its to continue 
their combustion 1-JGfdt:u. (S•:;r'Jg;) uf 
certain hazardous waJ~Ps ~;;frn-; lurr.:.ing 
requires a &LJrage p":=;: and the 
transport of these \\· a:;:ul if; regu.!<tted, 
however. Sec 40 CFR 2'1..')~;].) 

a. AdoptioD of a Standard Based c;, 
Integral Design of the E'Jvice. The 
definition of boilers :oc-:.•.sf'~ u: 1· ~- ~ '•~" J 
indicia of thrir leg:~i-~1'~:; :,:~p, fr.r p~srgv 
racove:.1. TJJr: f!·-.-a1 d:.~!::_-.!.~ic,!J, .Hl:~~ the 
praposal, Isl:es ;~pm~ ~9 cnncep3 of 
integral design, cc!":l:::;,l'cct e!'fi~le::;::y, 
cP.d e~er~y re~aVE'':,'. '!'!1'? reflcr:to tb.r: 
f!'lct thn ~ boilcs, ur.like inr.:.rerqt"~s. are 
c.1.eeigned and or~r'l.tec! to C;t~··ert f11e~ 
i:.1to rnorr tH!Ua~~e r..nr:::rr;~,' (~,--~r:::--:~~.y 
steam]. T:J:..•: is rrost efJsi:cnt'y dol'e 
when enemy re-::,:'1:-:::y cevhr~, ~::::h .1:1 

water vc:>:Je's, are :;c~'ja!:::a~ y ir. ::-n~a;-ct 
with (intrzr'llly cnmeGted ~~) t~;'l 
combustion chc.•r:f:Jer ir>. w~, ·,~:- th:: fuel is 
L:rrnedYEPA co...-se:"~·e:"~Jy pr:·:-','~ed 
that the comb;:stion :::::Jmber: .:·1 beet 
recovery secticns (, f"' b<1;]rr m~,;at 1'e af 
integral design-pi;~·'lir.nliy L.I'F fd into 
a single unit-and th'!t sigc:ifice~~t heat 
recovety must take r!ace in the 
combustion r:baml'er by mer:ns 01' 
radiant heat trP..nsi''3r. 

Many part~es comf.'lcc:~ted on tie 
proposed definition. Some had 
generalized objections te lhe besic 
concept of a test based on physical 
cr-iteria, arguing that H would sti~ie 
innovation and that it was unralated to 
environmental protection. Otners had 
apecif.c criticisms related to the 
propoea;·;;: exclusive reliance on radiant 
heat trdnsier as the meaBure of 
"sig:lli'lcant heat recovery." Commenters 
also described a few specific types of 
legitimate boilers which might not meet 
the proposed "integral design' teJt. 

EPA iias considered, but L:J 
unper::,..wdd by, tne ;senew. c.'.'it:cism of 
the rule's re::a...1ce on pnyaicel cr'o;'ria to 
d:i'ferentiate Lt:i~vze;;t tnese ur;;:;;. 
Significant regulatory consequences 
!!pring from the uistiru:t:;mo batV.i!E!l 
classes of combustion devices. Ti.t.Is, it 
is impmtant that the tests for those 
distinctions be unambiguous and easy to 
apply. The physical test of integral 

14 van Nostrand's Scientific Encyclopedia (5th 
Ed.] Et ~24--331 defines "boiler aurlace" no those 
parts "which are in contact with the hot g~:ses on 
one side and water or a mixture of water end utcam 
on the other sir!e." See also, McGraw Hill 
Sncyclcpedia of Science and Technology (1932) at 
362-365. 

design meets those needs. The test t<lso 
has environmentdl significance since it 
will pinpoint lhuse cases in whit.h tre 
unit is n:>t designed to achieve efficient 
energy recovE:ry and, thus, ca.rmut be 
relied upon to a'tain complete 
combur;Lcn. 

Adverse impacts on innovatL>n are 
unlikely to occu .. since the te&t ft·cuscs 
Oil efficient tr:msfer of f'nergy from fuel 
to fluids-thil mo&t common and 
widespread element of boiler 
technology. Fw:thermore, extensive 
comm1mts a(;tually identifie•J only two 
limited cb~ses of boilers fc,r which the 
test could be i:r.<::;'propriate; the: fi11nl 
regulation specifically deals with thqse 
classes, ao diecussed below. Finally, 
EPA has provid:Jd for a casr.-by-case 
determiPaticn thet a unit is a legitimR ~e 
boiler, b3sc·1 on an ae:::C!sement of 
s~ecified relevant fac•c.:nl. 

Ur:der the f:C!'; r:''c>, +;~q~cfcre, t"'e 
grae.t rr;ajr.'. ty. :1F<'.· .; : .. m be 
unamb~g.:c:H;;;,.- idu.:).t;[:ed L~' n s:r: f le 
exHrr 1•.F:''rJ. of phy<'l'::: rl. r'"' '' ':f•• :. 
case-b.,'-:--;~-~::: f.1:~:-•_J_: ... ~r ·~:: ~-~-.: ~·~u.L~U 
of t.'le k··.· ··:1~~: ;· .. " t\ ~::cl• i' is uc :·slhle 
thr.t e ;; pbysic;;J test is inuppr·· p· :_ ••. ~. 

h. S·'r.r;Jam"!n!Jtjon cf !r.fegral Design 
Sta,.~1. 1D

1 ~:,.:.~ ll.;'~1;t':.':1c' i•hy,·ical 
5ia.t!da~~r' '. 7'~rJ >·~·~·,;:·:-t: ch·E,~0r: :r:s~ :s 
supplenCL !:.::.'. L; i.J.lH . 'Jtcri c: .. iia fur 
continuou<J and !ong-tt.:.:.:. energy 
r:.:cc;:.~~. ~1,':: :c: .supplenlE.litary tt:at3 urtJ 
designed to enaure that units that are 
physic! 'I;· dr:si;;.'led as !:oilers iJ':'f: nLt 
actually being used to destroy 
hazardous waste. In the fi.nal regulation 
these cdtuia are :}:.IBntified anJ pi.t~!;t:d 
in lhe regJ.ialio11 i.o avoici ih8 ar.d1•iguily 
about reg ... ;atm·y coverage which might 
have 'lriaen if t}h'y had been iefr in the 
preamble, us at proposal. (A specific 
backgrourid docurrent explains these 
criteria in detail.) 

The fLwl ~afiniilon duee irclude 
several change:! baiied ~m specific 
technical comments. These are 
discussm1 in t},e background document; 
however, the majo: points are 
mentiom·d here. 

First, the def:nilio:1 d bciler n,1w 
identifies specific unite-process 
heaters and fluidized bed combustion 
units-w'IJ.ich are generally recognized 
os boilers bui for which the integral 
design test is not determinative of 
whe<i1er the md iRa boiler. Historir.:.tl!y, 
these units hsv3 generally been 
regarded as le2itimatc boilers despite 
the fact that thuy might not meet a Btrict 
integral dosign test. As such, they woL.ld 
often c;ualify for the case-by-ca13e 
classificaiion procedure, a~suming they 
meet the energy recovery criteria. The 
explicit reference to them in the 

definition avoids the need for case-by
case assessments. 

Second, the defmition now gives 
credit for ell forms of hen t recovery 
which are exported from the unit and 
actually are utilized. Thia significant 
technical change is in response to 
criticisms of the proposal's reliance on 
radiant heat transfer alone. As such, it 
avoiJs many problems of measurement 
and classification. In fact, measurement 
can now often be based on a simple 
comparison of annual feed to the unit, 
and annual pounds of stE:am recovered 
from the unit, with both measured in 
British Thermal Units (BTU). 

FinaHy, the specific required energy 
recovery ratios have been revised since 
proposal. T'::e changes reflect the shift 
from reliance un radiant heat recovery 
alene to rdiaPce on the 1olal heat 
recou~ry. We are ind.ica1ing that boilers 
mtut main.iai:1 a thermal Pncrgy 
recnnry effici,mr:y of 60 percent when 
in operation. fi'his is to be based on the 
higher heating value of the fuel, the 
common means of evalu:tting boilers 
efficiency in this country.] This value is 
within i~e rarge recomrrended by 
commenters, and also is within the 
range of recoveries "eported in relevant 
technical literature. We also are 
indic~>ting that boirers must export and 
utilize 75 percent of the recovered 
enerp.y on an annual basis. This value 
allows for unit downhi!'e but guards 
against situations where heat recovery 
elements have been add~d as incidental 
parts of a combustion unit, or have been 
added in an attempt to avoid 
classification as an incinerator. The vast 
majority of legitimate, well-maintained 
and well-operated boile;s (and all those 
of which EPA is now aware) should 
meet the criteria now in the regulation. 
Specific outlying units may be eligil:lo 
for a case-b:r'-case assessment. 

4. Deflr:itfc'l of Indusl."ial Furnace. 
Industrial furnaces burning hazardous 
waste for ent"r~' .recovery are currently 
exempt from ::-egulation by the 
provisi.ms of 40 CFR 261.6. Thus, they 
do not now require permits to continue 
their combustion activities. (As with 
boilers, storage of certain hazardous 
wastes before burning in industrial 
frunaces requires a storage permit, and 
the transportation of these wastes is 
regulated. See§ 261.6(b}.) 

We indicated at proposal that 
industrial furn::tces were those 
combustion devices des.gned as 
incinerators or B.S boilers that are \!sed 
as integral t.;Omponents af m:mufacturing 
proce:o~es to recover materials or 
enei'!T)l, not to destroy wastes. 48 FR 
14463. To be an "industrial furnace", a 
unit had to fall within the classes that 
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EPA had specifically designated in the 
rule, based on a series of criteria 
relating to how the dPvice was an 
integral component of a manufactw:ing 
process. 

We ha\ e adopted this same scheme in 
the final rule. Thus, only those devices 
specifically named in the regulation (i.e., 
in the definition of industrial furnace 
contained in § 260.10) are considered to 
be industrial furnaces for purposes of 
the regulation. The criteria for adding 
new industrial furnaces are the same as 
at proposal. We have added certain new 
devices to the list of industrial furnaces. 
Our reasons are provided in the 
background document supporting this 
portion of the regulations. 

II. Discussion of Specific Provisions of 
the ReFised Definition of Solid Waste 

A. Section 261.1(b): Purpose and Scope 

1. Use uf The Regulatory Definition of 
Solid Waste Only For Purposes of The 
Subtitle C Regulations. The applicability 
provision in the final rule is virtually 
identical to the one proposed. Section 
261.1(b)(1) reiterates that the regulatory 
definition of solid waste applies only to 
materials that also are Subtitle C 
hazardous wastes. This point is implicit 
since the regulatory definition of solid 
waste appears in regulations 
implementing Subtitle C of RCRA, which 
subtitle only applies to hazardous 
wastes. In response to comment, we are 
adopting a clarifying provision in 
§ 261.1(b) to eusure that the regulatory 
definition is not used in unintended 
contexts, for example to justify 
regulation of non-hazardous wastes. The 
language of the final rule is modelled on 
Section 8 of H.R. 2867 and is consistent 
with the Committee's intent. See H.R. 
Rep. 98-198 at 47. 

This provision also makes clear that 
waste-derived products placed on the 
land for beneficial use or burned as 
fuels must themselves be hazardous (by 
exhibiting a characteristic or containing 
a listed hazardous waste) tc; be co\·ered 
by the rule. 

2. Use of The Statutory Definition for 
Purposes of Sections 3[){)7, 3013, and 
7003. EPA also is promulgating 
§ 261.1(b)(2), which provision states that 
the regulatory definition does nGt limit 
the Agency's jurisdiction under Sections 
3007, 3013. 11nd 7003 of RCRA. RaLI-ter, 
the statutory definitions of solid and 
hazardous waste will apply when these 
provisions are involved. A substantially 
identical provision has been in the 
regulations since May of 19Bo. (Those 
provisions recopied from the May 19, 
1980 rules are not being repromulgatcd 
and are not subject to judicial review.) 
Several commenters objected to its 

continued inclusion, arguing that the 
statutory definitions of solid and 
hazardous waste do not proviC:e 
adequate notice to the regulated 
community. These comments are 
unfounded. Congress clearly intended a 
bFoader definition of waste to apply 
when these three provisions are 
involved. See 48 FR at 14484 (April 4, 
1983) and 45 FR 33090 {May 19, 1980); 
see also H.R. Rep. 98-198 at 47 (EPA's 
authority under Sections 3007 and 7003 
includes all wastes that meet the 
statutory definition of hazardous waste]. 
Courts also have repeatedly applied the 
statutory definition in Section 7003 
actions. See 48 FR 4502 n.67 (Section 
7003 actions against recycling facilities). 
Therefore, the statutory definitions of 
solid waste and hazardous waste will 
apply in all actions involving Sections 
3007, 3013, and 7003 of RCRA. This 
means that the Agency's authority under 
these provisions extends to all materials 
that could be solid wastes under RCRA, 
not just to those defined as solid wastes 
in the regulations. Thus, EPA has 
authority to sample a potentially 
hazardous unlisted by-product being 
reclaimed even though this material 
would not be defined as a solid waste in 
§ 261.2. It could be a solid waste, 
however; the regulatory definition states 
that this is a question requiring material
by-material consideration by EPA. EPA 
thus retains the statutory authority to 
obtain the information necessary to 
determine whether the materials are 
solid wastes (or, in the case of Sections 
3013 and 7003, to take appropriate 
action under those provisions). The 
same reasoning applies to materials 
potentially designable as solid wastes 
under § 261.2(d]. 

This portion of the rule is effective 
immediately. The HSWA amended 
Section 3010 of RCRA to allow rules to 
become effective in less than six months 
when the regulated community does not 
need the six-month period to come into 
compliance. That is the case here, since 
amended§ 261.1(b) restates currently . 
applicable law, as discu£Sed above. See 
also H.R. Rep. 98-198 at 47, confirming 
this view·. In addition, tb.c government's 
interest in exercising its authorities 
under these provisions is high, and 
intrusion into L:.~&iness operatio'ls may 
be minimal, particularly ,i.n the case of 
exercise of Section 3007 authority. See, 
e.g., Mobil Oil v. EPA, 716 F.2d 1187 (7th 
Cir. 1933}. In these circumstances, the 
Agency believes there is "good cause" 
within the meaning of amended Section 
3010 to make this portion of the rule 
effective immediately. 

B. Section 261.2(!1): Materials That Are 
Solid Wa&tes Because They Are 
Abandoned 

This provision is identical to that 
proposed. It states that materials 
abandoned by being disposed of, 
burned, or incinerated are solid wastes. 
(By saying "abandoned," we do not 
intend any complicated concept, but 
simply mean thrown away.) Materials 
that are accumulated, stored or treated 
in lieu of or before such activities also 
are solid wastes. (We indicate in the 
final rule that materials that are 
recycled in lieu of disposal are not 
covered by this provision-even though 
recycling constitutes treatment. Rather, 
they are covered by the provisions in the 
definition saying when recycled 
materials are wastes.) We again 
emphasize, as we did in the proposal, 
that materials being burned in 
incinerators or other thermal treatment 
devices, other than boilers and 
industrial furnaces, are considered to be 
"abandoned by being burned or 
incinerated" for purposes of this 
provision, whether or not energy or 
rna !erial is also recovered. See 48 FR 
14484/2. Materials burned for 
destruction in boilers and industrial 
furnaces are likewise considered to be 
"abandoned by being burned or 
incinerated." !d., and n.15. We are · 
making a conforming amendment to the 
Part 264 and 265 Subpart 0 applicability 
provision to express these thoughts. (We 
discuss in section D. below the concept 
of burning for destruction in boilers and 
industrial furnaces.) 
C. Section 261.2(c)(1): Wastes and 
Waste-Derived Products That Are Used 
in a Manner Constituting Disposal 

1. The Proposed Provision. EPA 
proposed that all secondary materials
i.e., all spent materialo, oludges, by
products and discarded § 261.33 
commercial chemicai products-that are 
recycled by being placed on the land, 
were solid wastes. In ac.dition, all of 
these materials would be wastes if they 
were recycled to the land after simple 
mixing with other materials, when the 
mixing did not result in significant 
chemical or biological change to the 
original waste. See 48 FR at 14484-85. 

2. Extension of jurisdiction To 
Hazardous Waste-Derived Products 
That Are Applied To The Land. 
Virtually all commenters conceded that 
the Agency has authority to regulate 
secondary materials applied to the land 
in an as-is condition or after most 
simple mixing. Many comments, 
however, criticized the Agency for not 
also including within the scope of the 
rule waste-derived products that are 
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applied to the land. They argued that the 
simple mixing standard in the proposal 
was imprecise, had no relation to 
environmental consequences, and 
deviated from Congressional intent to 
control placing hazardous wastes on the 
land. The House Committee on Energy 
and Commerce also indicated that it 
expects EPA to control "hazardous 
wastes-derived products used or reused 
by being applied directly to the land." 
H.R. Rep. 98-198 at 46. Indeed, the 
Agency itself noted in the preamble to 
the proposal that we might reconsider 
the question of asserting authority over 
hazardous waste-derived products that 
are used on the land. (See 48 FR 14485/ 
1.) 

After reconsideration, we are revising 
the final rule to apply not only to 
hazardous secondary materials used on 
the land without significant change but 
also to all products containing these 
wastes that are applied to the land and 
that are themselves hazardous. We read 
our jurisdiction as applying to waste
derived products whose recycling is 
similar to a normal form of waste 
management-in this case, land 
disposal. (The jurisdictional basis for 
the following provision on hazardous 
waste-derived fuels is similar, except 
that incineration is the waste 
management practice corresponding to 
recycling by burning.) We thus agree 
with those commenters who maintained 
that the Agency's jurisdiction extends to 
all hazardous wastes placed on the land, 
whether or not the waste was mixed 
with other materials or chemically 
altered before being placed on the land. 
The type of processing involved is 
relevant in determining what regulatory 
scheme to adopt or in deciding if the 
waste-derived product is still hazardous. 
We have determined, however, that 
processing does not deprive the Agency 
of RCRA Subtitle C jurisdiction when 
the waste-containing product is still 
placed on the land. 

The Agency is thus asserting 
jurisdiction over all hazardous 
secondary materials, and over products 
that contain these wastes, when they 
are applied to the land. Thus, fertilizers, 
asphalt, and building foundation 
materials that use hazardous wastes as 
ingredients and are then applied to. the 
land are subject to RCRA jurisdiction. 
Secondary materials applied directly to 
the land likewise are within the 
Agency's Subtitle C regulations, as are 
secondary materials dumped into water 
to serve as fill or struclura I support. 15 

16 We note, however, that we do not consider 
secondary materials that are used as wastewater 
conditioners to be within the scope of this provision. 
The activity is not similar to land disposal because 

We note that we are not asserting 
RCRA jurisdiction over pesticides or 
pesticide applications. Use of a pesticide 
involves use of a product, not recycling 
·of a waste. Thus, if a pesticide 
(including off-specification pesticide, 
pesticide rinse waters or unused dip 
solution applied in accord with label 

. instructions) is applied to the land for 
beneficial use, the practice is not viewed 
as use constituting disposal. 

AI the present time, the principles of 
§ 261.3 (c) and (d) continue to apply in 
determining whether a hazardous 
waste-derived product remains a 
hazardous waste. Thus, if a waste that 
exhibits a characteristic of hazardous 
waste is incorporated into a product to 
be placed on the land, the waste-derived 
product is a hazardous waste only if the 
product itself exhibits one or more of the 
characteristics of hazardous waste. For 
example, if a product contains an EP 
toxic sludge, but the product itself does 
not exhibit EP toxicity or any other 
characteristic of hazardous waste, it 
would not be subject to regulation under 
Subtitle C. If the waste-derived product 
contains a listed waste, it is subject to 
regulation under Subtitle C unless and 
until it is delisted under the standards 
and procedures contained in§§ 260.20 
and 260.22. See § 261.3 (c)(2) and (d)(2). 
(We may eventually revisit this part of 
the rule because there are no hazardous 
waste characteristics that measure 
exposure pathways posed by certain 
waste-derived products, such as crop 
up-take for waste-derived fertilizers.) 

By asserting jurisdiction over 
hazardous waste-derived products 
placed on the land, EPA necessarily is 
asserting authority over the hazardous 
wastes-the hazardous spent materials, 
sludges, by-products and § 261.33 
commercial chemical products-that go 
into these products. Thus, if a generator 
sends a hazardous sludge to a fertilizer 
producer, for example, the sludge is a 
hazardous waste in the generator's 
hands. This result represents a change 
from the proposal, where these 
materials would not have been wastes 
because they were to be used as 
ingredients (proposed § 261.2(c)(1}(i)). 
(All of these. secondary materials are 
wastes under the existing (May 19, 1980) 
definition of solid waste, however, and 
are presently subject to regulation if 
they are listed wastes or sludges. See 
§ 261.6.) Thus, there is not a significant 
change in overall regulatory coverage 
between the existing and final rules for 
wastes to be incorporated into waste-

the secondary material is chemically combined as 
part of a conditioning process and is subsumed as 
on ingredient in the conditioned water. See 48 FR 
144S5 n.18. 

derived products that are used on the 
land. (See also Section III.C. of Part III of 
the preamble on this point.) 

3. Regulatory Strategy for Commercial 
Products Containing Hazardous Wastes 
that are Placed on the Land. Although 
EPA is asserting authority over waste
derived products that are placed on the 
land for beneficial use, we are not yet 
ready to undertake regulation of these 
waste-derived commercial products, and 
therefore are temporarily exempting 
them from regulation. Ultimate users of 
these materials-farmers and highway 
construction crews, for example-are in 
many cases individuals not ordinarily 
within the ambit of the Subtitle C 
regulatory system. EPA needs more time 
to determine whether it is possible to 
develop a more sophisticated means of 
including these types of users within a 
regulatory framework. The Agency also 
needs more time to develop a regulatory 
system for determining when end uses 
of these products could present a 
substantial hazard to human health and 
the environment, and when such 
practices as waste-product application 
rate protect against potential harm. 

In developing a short and long-term 
scheme for controlling hazardous waste
derived products placed on the land for 
beneficial use, the Agency hopes 
eventually to develop specification 
levels for toxic constitutents or other 
specific standards-for those waste
derived products whose use on the land 
may cause substantial harm. We are not 
sure if it is technically feasible to 
develop such specifications, however, 
and it would take years to work out this 
type of approach. EPA therefore 
believes that short-term controls of 
these practices are needed since 
uncontrolled land placement of 
meterials containing hazardous wastes 
is potentially very dangerous. We also 
believe that persons generating or using 
hazardous waste-derived products on 
the land should demonstrate that the 
product is safe to use for land 
placement, or else comply with 
regulations that apply to hazardous 
wastes placed on the land. 

The Agency intends, therefore, to 
develop regulations whereby generators 
or users of hazardous waste-derived 
products could demonstrate that these 
products can be placed safely on the 
land. To this end, EPA expects to 
conduct studies of these waste-derived 
products to determine: (1) the types of 
hazardous wastes contained in waste
derived products that are applied to the 
land, and (2) the potential hazards 
presented by these waste-derived 
products. Once these studies are 
completed. the Agency will take 
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appropriate regulatory action. One 
alternative the Agency is exarr.:ning is 
fer the user or producer of we waste
dP.rived pr-oduct to demons!!. ate via a 
risk assfssment Hssurrhg p:JEsib!e 
exposures \'ia gr:oundwater, crop uptake, 
runoff to surface water, -wind dispersion, 
or direct humnn contact that such 
waste-derived products do not present a 
substantial hazard to human health or 
the environment when the waste
derived products are applied to the land. 
In some cases, users or producers could 
also evaluate toxicant mobility by 
existing methods, as in delistings. This 
system would remain in place until the 
Agency developed different regulations. 

The Agency therefore is limiting its 
regulatory coverage at this time to 
hazardous wastes placed directly on the 
land, or placed on the land after 
processb3, unless the waste a) 
undergo•:s a chemical r~action so as to 
become im:eparable by physical means, 
and b) the resulting combined material 
is marketed as a commercial product. 
(See Section II. C. of Part 3 of the 
preamble for an explanation of these 
terms.) The prar:tices we are regulating, 
as we stated at proposal, are 
tantamount to land disposal and should 
be regulated as such. We also are 
regulating hazardous wastes that are 
transported and stored before being 
incorporated into hazardous waste
derived products. These wastes stand 
on the same conceptual and regulatory 
footing as other hazardous wastes 
transported and stored before being 
recycled. 

D. Section 261.2(c)(2): Wastes That Are 
Burned to Recover Energy, Are Used to 
Produce Fuels, or Are Contained in 
Fuels 

These provisions are among the most 
important in the regulation, and are 
integrally related to other regulations 
proposed or being developed by the 
Agency. We noted in Section ll.B. above 
that much of the Agency's on-going 
activity addresses burning of hazardous 
wastes for energy recovery in boilers or 
industrial furnaces, and explained our 
definitions of these terms, as well as our 
definition of incinerator. We discuss 
here which secondary materials are 
wastes when burned as fuels, and how 
to distinguish among burning for energy 
recovery, burning for material recovery, 
and burning for destruction, as well as 
the regulatory implications of falling into 
each of these three categories. We also 
discuss our future regulatory plans, and 
finally address how we are regulating 
storage that occurs before burning 
hazardous waste for energy recovery. 

1. Materials That Are Wastes When 
Burned As Fuels. The Agency proposed 

........., 

thr;t aii spani materials, all sludges, and 
listed tbut not unlisted) ily-products be 
cvnsid;;;red solid wasteo when they are 
burl!ed as fuels, as well as (of course) 
when they are burned for destruction. 16 

Fuels d€rived from theae wastes 
likewise werz defined as solid wastes. 
As a point of clarification, if a waste 
exhibiting a characteristic of hazardous 
waete is used as an ingredient in a fuel, 
and the ws:Jte-derived fuel does not 
exhibit a characteristic, the waste
derived fuel would not be considered to 
be a hazardous waste. See § 261.3(d)(1). 

Our reason for limiting our jurisdiction 
in the proposed rule to listed by
products was t.~at we were unsure 
whether certain commercial fuels might 
technically be by-products (as defined). 
See 48 FR 14485. We have reconsidered 
the i8sue 1:1..11d have determined that all 
by-proc!ucts (again as defined) are solid 
wa3tea when burned as fuels or used to 
produce a fuel. We have three principal 
reasons for this change in approach: 

(1) Both the comments and our own 
investigations failed to disclose 
instances where by-products were 
normal commercial fuels; 

(2) Data indicates that many process 
residues, which are by-products, 
containing high concentrations of 
Appendix VIU constituents are burned 
as fuels in industrial boilers; and 

(3) Congressional i~tent is for the 
Agency to read its jurisdiction over 
waste-fuels expansively. 

States, environmental groups, and 
waste treatment industry members 
urged the Agency to expand its claim of 
jurisdiction. The Agency likewise 
believes that its authority over recycling 
is broadest when the recycling practice 
is like a classic waste management 
activity, in this case, incineration. 

Those commenters who supported the 
proposal did not maintain that the 
Agency would regulate normal 
commercial fuels if all by-products were 
wastes when burned as fuels. Rather, 

'"The Agency also proposed ·that commercial 
chemical products listed in § 261.33 that are not 
themselveo fuels, are solid wastes when they are 
bumed as fuP.Is, or lliled to produce fuels, and that. 
fuels containing these materials (1:e. the commercial 
chemicals themsevlea, incorporated into the fuel in 
lieu of normal use) are solid wastes. We are 
finalizing thid provision today. One commenter, 
howe,·ar, mistead ihis lallg'!3ge to state that if a fuel 
contains a chemicul that also is on the § 261.33 
list-for examllle, acetaldehyde-fuels containing 
acetaldehyde were solid wastes regardless of the 
source of tho acetaldehyde. This is incorrect. These 
materials must first be commercial chemical 
products (or related materials such as off
specification variants or spill residues] listed 
pursuant to§ 261.33, and must be burned or 
processed as fuel in lieu of their original intended 
purpose. We also note that the RCRA 
Reauthorization legislation takes precisely this 
position. See H.R. Rep. No. 98-196 at 40; S. Rep. No. 
98-284 at 37. 

they argued that many residual 
materials have hig!I Btu values, and 
emissions from burning these materials 
are not substantially different from 
burning fossil fuels. Gthers argued that 
if these by-p:mducts were ignitable and 
did not contain AJ;:pendix VIII 
hazardous constituents, they should not 
be considared to be wastes when 
burned. 

These comments, in the Agency's 
viE!w, go to the issue of whether burning 
and storage of these materials needs to 
be regulated. The Agency will address 
these questions in a different 
rulemaking. These comments do not, 
however, address the conceptual 
question of whether the materials are 
wastes. It is our opinion that by
products that are unlike commercial 
fuels-because they are residual 
materials not intentionally produced, 
and are significantly different in 
composition from fossil fuels-are 
wastes when burned as fuels. 

Our opinion is reinforced by data 
submitted to the Agency regarding by
product waste streams presently being 
burned in boilers and industrial 
furnaces. Data from the Agency's 
Industry Studies program of the organic 
chemical and pesticides industry 
indicate that boilers and industrial 
furnaces within these industries burn 
residual by-products containing high 
concentrations of such Appendix VIII 
hazardous constituents as anilin.e, 
cyanides, dimethyl phthalates, iscbutyl 
alcohol, and tetrachloroethene. By
products identified in comments to this 
rulemaking a6 being burned in boilers or 
industrial furnaces include chlorinated 
solvents, chlorinated aliphatic 
hydrocarbon production wastes, 
nitrochlorobenzene production wastes, 
and solvent recovery still bottoms. By
products identified in responses to the 
Agency's survey on was.te and used oil 
fuels (Questionnaire: Used Oil and 
Hazardous Waste as Fuel, OMB No. 
20500019) include distillation bottoms 
from production of carbon tetrachloride, 
distillation bottoms from production of 
phenol/ acetone from cumene, 
distillation bottoms from production of. 
aniline and excess cyanide from 
acrylonitrile production. 

These by-products are physically and 
conceptually very different from fossil 
fuels. They are waste-like because they 
are residual materials containing toxic 
constituents not ordinarily found in 
fossil fuels. Many are typica)ly 
discarded. We therefore believe that we 
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have jurisdiction over the burnlng of 
these materials. 17 

Furthermore, recent statements of 
Congressional intent strongly support 
and expansive reading of authority over 
waste-fuels. The HSWA commands the 
Agency to regulate burning hazardous 
wastes for energy recovery, and voice 
special concern over recycling practices 
involving "direct introduction of 
hazardous wastes to the air .... " H.R. 
Rep. No. 98-198, 98th Cong., 1st Sess. 46. 
Our action today is in full accord with 
these declarations. 

As a point of clarification, the Agency 
reemphasizes that it has modified the 
difinition of by-product to indicate more 
clearly that co-products-materials 
intentionally produced for a commercial 
market and suitable for use as-is-are 
not considered to be by-products. Thus, 
co-products from petroleum refining 
such as kerosene, pitch, or various 
grades of fuel oil, are not by-products 
for purposes of this regulation. 18 On the 
other hand, residual materials such as 
tank bottoms (EPA Hazardous Waste 
No. K052) are by-products and are 
considered to be wastes when used as 
fuels or when incorporated into fuels. 
We note that the HSWA takes precisely 
this position. See RCRA amended 
Section 3004(g)(2)(A) and 3005(r)(2). 
Fuels containing these wastes likewise 
remain solid wastes. !d. Again, it may 
turn out that regulation of these 
materials is unnecessary to protect 
human health and the environment. EPA 
also may be able to establish 
specifications that distinguish waste
derived fuels from products. Today's 
rule makes clear that the Agency has 
jurisdiction to make these 
determina lions. 

As a result of this change. all spent 
. materials, sludges, by-products, and 

§ 261.33 commercial chemical products 
and all fuels to which these materials 
are added, 19 are potentially subject to 

17 We note as well that Congress already has 
required the Agency to develop performance 
stundards for used oil burned as a fuel. See RCRA 
Sections 3014 and 1004[37). The Agency believes 
that if we have authority to regulate burning of used 
oil. which is composed primarily of petroleum 
fr<:ctons and therefore is physically similar to fossil 
fuel or fuel oil. a fortiori. we also have authority to 
regulate burning of secondary materials that are 
physically quite distinct from fossil fuels. 

"Off-specification fuels burned for energy 
recovery also are not by-products. and so would not 
be considered to be wastes under this provision. An 
example provided in the comments was of natural 
gas pipeline condensate. The condensate contains 
many of the same hydorcarbons found in liquefied 
natural gas, and certain higher hydrocarbons that 
ulso have energy value. It is generated in the 
pipeline transmission of natural gas. This 
condensate is not considered to be a waste when 
burned for energy recovery. 

19 As noted above. for a waste-derived fuel to be 
haznrdous waste. it would have to contain a listed 

regulation when transported, stored, and 
burned for energy recovery. We discuss 
below in sections 3 and 4, the Agency's 
on-going efforts to control burning and 
storage of these materials. 

2. Determining When a Waste is 
Burned for Energy Recovery and 
Applicability of the Rules to Burning for 
Materials Recovery. Today's regulations 
apply to hazardous wastes burned for 
"energy recovery." This limitation raises 
two issues: Distinguishing burning for 
energy recovery from burning for 
destruction, and determining how to 
regulate wastes if they are burned to 
recover materials. 

(a) Burning for Energy Recovery. The 
Agency has already addressed in part 
what it means to burn wastes for 
legitimate energy recovery. In a 
Statement of Enforcement Policy issued 
on January 18, 1983 (printed at 48 FR 
11157 (March 16, 1983)), EPA stated that 
as a general matter-subject to 
individualized consideration of 
particular circumstances-burning of 
low energy hazardous wastes as alleged 
fuels is not considered to be burning for 
legitimate energy recovery. This is the 
case even if the low energy hazardous 
waste is blended with high energy 
materials and then burned. Thus, under 
these principles, boilers and industrial 
furnaces burning low energy wastes 
could be considered to be incinerating 
them, and so be subject to regulation as 
hazardous waste incinerators. (See 48 
FR 11158, 11159, and fn.3.) 

Today's regulation leaves the 
principles of the Statement in force. 
However, EPA, in the Statement, 
indicated that sham burning was easiest 
to determine when burning occurs in 
non-industrial boilers. We also said that 
larger industrial boilers are more 
efficient at recovering energy and so 
could be deemed, more often, to be 
burning lower energy wastes 
legitimately. (Id. at 11159.) In applying 
the Enforcement Policy Statement to 
industrial boilers and industrial 
furnaces, we would seek to enforce only 
in situations where large amounts of low 
energy wastes with high concentrations 
of toxicants are burned. These are 
clearly situations where low energy 
hazardous waste adulteration was 
deliberate and massive. We also note 
that the Policy Statement does not 
address burning for"material recovery, 
or situations where a single waste is 
burned for material and energy 
recovery. In this situation, the fact that 
low energy wastes are involved would 
not necessarily indicate that there is no 

waste or exhibit a hazardous waste characteristic. 
See § 261.3 (c) and [d). 

recycling, because material recovery 
also is involved. 

(b) Burning for Material Recovery. A 
second question is the scope of these 
regulations when burning involves 
material recov.ery. The Agency views 
these regulations as applying whenever 
hazardous wastes are bumed in boilers. 
Boilers, by definition, recover energy. If 
materials are also recovered, this 
recovery is ancillary to the purpose of 
the boiler, and ·so does not alter the 
regulatory status of the activity. 

Burning for material recovery in 
industrial furnaces, however, raises 
different kinds of issues. As discussed 
above, industrial furnaces are used as 
integral components of manufacturing 
processes to recover materials. Thus, 
regulation under RCRA of actual 
burning in industrial furnaces could. in 
some circumstances, represent an 
intrusion into a normal production 
process, particularly if the material 
being recovered is the same material the 
furnace ordinarily produces. On the 
other hand, when an industrial furnace 
is used for material recovery and the 
secondary material being burned is: (a) 
Not ordinarily associated with the 
furnace (for example, organic still 
bottoms), (b) different in composition 
from materials ordinarily burned in the 
unit (as when the secondary material 
contains Appendix VIII hazardous 
constituents different from, or in 
concentrations in excess ·of those in 
materials ordinarily burned in the 
furnace), or (c) burned for a purpose 
ancillary to the chief function of the 
furnace, we think that RCRA jurisdiction 
over the burning exists. (Jurisdiction 
obviously exists, for example, if that 
purpose is destruction.)· 

When industrial furnaces burn for 
energy recovery, regulation of the 
burning would not constitute an 
impermissible intrusion into the 
production process because burning for 
energy recovery is an activity that is not 
central to the usual function of an 
industrial furnace. See H.R. Rep. 98-198 
at 40 (industrial furnaces burning for 
energy recovery are to be regulated 
under the waste-as-fuel provisions of 
H.R. 2867). We therefore are asserting 
RCRA jurisdiction when an industrial 
furnace burns hazardous secondary 
materials-i.e, hazardous wastes-for 
energy recovery. 

The regulations would also apply 
when an industrial furnaee burns the 
same secondary material for both 
energy and material recovery. Examples 
are blast furnaces that bum organic 
wastes to recover both energy and 
carbon values, or cement kilns that burn 
chlorinated wastes as as Jurce of energy 
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and chlorine. (Indeed, energy recovery 
from burning in kilns is automatic, so 
that all burning of hazardous wastes in 
kilns is within the Agency's RCRA 
jurisdiction.) These activities are not so 
integrally tied to the production nature 
of the furnace as to raise questions 
about the Agency's jurisdiction. In 
addition, EPA believes that both the 
existing statute and the new legislation 
express a strong mandate to take a 
broad view of what constitutes 
hazardous waste when hazardous 
secondary materials are burned for 
energy recovery, and to regulate as _ 
necessary to protect human health and 
the environment. See e.g., 48 FR 14502 
(statutory definitions stating that 
secondHry materials burned for energy 
recovery are solid wastes); H.R. Rep. 94-
1491, supra at 4 (Congress' concern in 
promulgating Subtitle C was to 
"elimk~l(e) the last remaining loophole 
in envimnmentallaw", not to create 
new loopholes); H.R. Rep. 98-198, supra 
at 41--42; S. Rep. No. 98-284 at 36. In 
taking this view, we thus reconsider and 
withdraw footnote 19 of the preamble to 
the proposed rule where we said WE: 
would count materials burned in 
industrial furnaces for both energy and 
material recovery as being burned for 
material recovery. For the reasons given 
above, we think that was a mistaken 
idea. 

We note as well that if an industrial 
furnace burning secondary materials for 
ostensible material recovery is used to 
destroy the materials, it is not recycling 
but rather is incinerating them. 
Examples of such sham recovery are 
when there is no material recovery, or 
where material recovery is economically 
insignificant. Another example is when 
wastes are burned in excess of what can 
feasibly be recovered and used. (The 
following subsection discusses a 
regulatory change clarifying this 
principle.) 

(c) Amendment to Applicability 
Section of Subpart 0 of Parts 264 and 
265. In the final rule, we are codifying 
the general principle that boilers and 
industrial furnaces used to destroy 
wastes rather than to recover energy 
and material from them are considered 
to be incinerating the wastes, and thus 
are subject to the permit requirements of 
Subpart 0 of Part 264 or the interim 
status requirements of Part 265. (This 
amendment is found in the applicability 
sections of Subpart 0 of Parts 264 and 
265.] We intend for this amendment to 
remain in effect until we develop permit 
standards for burning in boilers and 
industrial furnaces. Not only is an 
interim control on those practices 
needP.d, but without this provision 

boilers and industrial furnaces burning 
for destruction would have no means of 
receiving a permit. 

It also should be noted that with the 
exception of certain conditions in the 
definition of "boiler," we are not 
defining objectively what constitutes 
burning for destruction, such as 
specifying precise Btu limits for waste 
fuels or volume limits on waste feed. We 
have decided that there are too many 
exceptional circumstances where 
unvarying rules of this type would yield 
unintended results. It is better policy, we 
think, to apply the concepts explained 
here and in the Statement of 
Enforcement Policy, and so enforce this 
provision in a more individualized 
manner. 

(d) Examples of How These 
Provisions Operate. 

The following examples indicate 
which secondary materials are wastes 
when burned for energy recovery. 

• Facility A bums an unlisted 
ignitable by-product in its boilers. 

A is considered to be burning a 
hazardous waste since all secondary 
materials burned for energy recovery 
are defined as solid wastes. (Ignitable 
wastes will have high Btu value, and so 
the waste will be burned for legitimate 
energy recovery.) 

• Facility B burns the same by
product in an industrial furnace to 
recover energy. 

B is considered to be burning a 
hazardous waste for the same reason as 
A was in the first example. 

• Facility C burns an unlisted EP toxic 
by-product in its boiler to recover both 
materials and energy. 

C is considered to be burning a 
hazardous waste for energy recovery, 
since secondary materials burned for a 
dual recycling purpose in boilers are 
considered for jurisdictional purposes to 
be burning for energy recovery. This 
answer assumes that sufficient energy 
and material values are recovered so 
that the waste is not being burned for 
destruction. 

• Facility D bums the same by
product in an industrial furnace to 
recover both energy and materials. 

D is considered to be burning a 
hazardous waste, even though the waste 
is an unlisted by-product, and even 
though there is some material recovery. 
Unlisted by-products burned for energy 
recovery in any type of combustion unit 
are defined as solid wastes. If D were 
burning exclusively for material 
recovery-for example if D operated a 
smelting furnace burning to recover 
metal-the material. would not be a solid 
waste since it would be an unlisted by
product being reclaimed. 

• Facility E bums an unlistlld EP toxic 
sludge in its industrial furnace but 
recovers no energy and minimal 
material values. The material recovered 
is also unrelated to the material the 
furnace normally produces. 

E would be considered to be burning a 
hazardous waste for destruction, and so 
would have to comply with the 
standards for incineration in Subpart 0 
of Parts 264 and 265. 

3. The Agency's Future Plans for 
Regulating Burning of Hazardous Waste 
for Energy Recovery. As noted above, 
the actual burning of hazardous waste 
for energy recovery in boilers and 
industrial furnaces is exempt from 
regulation. There was strong consensus 
in the public comments-confirmed by 
recent legislative action-that there is a 
need for regulatory action to control this 
type of burning. The Agency agrees, and 
is adopting a phased approach to 
address the problem. We will soon be 
proposing the first set ofregulations 
which would ban burning of hazardous 
wastes and contaminated used oil in 
non-industrial boilers, and would 
impose administrative controls on these 
materials whenever burned in industrial 
boilers or industrial furnaces. 

The next phase of regulations will 
develop permit standards for burning in 
industrial boilers and in some industrial 
furnaces. In developing these standards, 
we will use many of the factors 
recommended by commenters in this 
proceeding. Thus, we intend that these 
units achieve the same ultimate level of 
protection as incineratprs, and (in some 
cases) will specify design and operating 
conditions based on the type of waste 
and the operating efficiency of the 
combustion unit to ensure that this level 
of performance is achieved. 

We also are considering adopting 
general narrative standards, roughly 
analogous to those contained in the Part 
267 regulations (see 46 FR 12429, 
February 13, 1981), for remaining 
industrial furnaces burning hazardous 
wastes for energy recovery. This will 
allow these units to be-permitted 
immediately until such time as the 
Agency is able to develop unit specific 
permit standards for them. 

At the time these standards are in 
place, the Agency intends to withdraw 
the Statement of Enforcement Policy and 
the rules stating that the Subpart 0 
regulatory standards for incinerators 
apply to boilers and industrial furnace,s 
burning hazardous wastes for 
destruction. This is because we will then 
have promulgated the permit standards 
necessary to protect human health and 
the environment for boilers and 
industrial furnaces burning hazardous 



HeinOnline -- 50 Fed. Reg. 632 1985

632 Federal Register I Vol. 50, No. 3 I Friday, January 4, 1985 I Rules and Regulations 

waste, and so the purpose for which a 
material is burned will no longer be 
relevant in determining what the 
regulatory regime for the burning device 
should be. 

4. Rtgulation of Generators, 
Transporters and Starers of Hazardous 
Wastus Before the Wastes are Burned 
for Energy Recovery. Up to this point, 
we have been cl.iscus;;ing the Agency's 
jurisdiction over wastes burned as fuels 
and over fuels containing these wastes, 
and our pianned regulatory regimes for 
the actual burning of these wa<:tes and 
waste fuels. We now discuss regulation 
of these mater~als before they are 
bumed. 

EPA proposed the following 
regulatory scheme for generators, 
transporters, waste fuel processors, and 
ultimate burners: 

TABLE 5. APRIL 4 PRGPOSEO RULES FOR GEN

ERATORS, TRANSPORTERS, FUEL PROCES

SORS AND BURNERS 

HazardOt!'l wastes that are 
subjec.1 to regulation 

Generator sending waste to Ali spent materials, all 
fuel processor. sludges, Hated by-products, 

and § 261.33 materials that 
are not luols. 

Generator sending waste d~ All sludge~. and spent mate-
racily to burner. rials and by-products listed 

In §§ 261.31 and 261.32 
(spent materials and by
produc!s exhibiting a char
acteristic ol hazardous 
waste were exempt from 
regulation, as were 
§ 26 t .33 materials)." 

Transporters taking waste to All spent materials, au 
fuel processor. sludges, llstsd by-products, 

and§ 261.33 materials that 
are not fuels. 

Transportors taking waste to All sludgas, and spent mate-
burners. rials and by-products listed 

in §§ 261.31 and 261.32. 
Fuel processor........................... All spent materials, all 

sludges, list'3d by-products, 
and § 26o .33 materials (i.e. 
all sacondary materials de
lined as wastes when 
burned lor energy recov
ery); waste-derived fuels 
produced by the processor 
were exempt from regula
tion. 

Burners........................................ All sludges, and spent mate
rials and by-products listed 
in §§ 261.31 and 261.32. 

In essence, the Agency proposed to 
perpetuate the current distinctions in 40 
CFR 261.6(b) between listed wastes and 
sludges on the one han:l, and non-listed, 
non-sludge hazardous wastes on the 
other for generators and trans;Jortera 
sending wastes directly to burners, and 
for burners themselves. See 48 FR 14482, 
14495 and proposed§ 261.fl(b)[5). We 
also proposed that all hazardous wastes 
sent to fuel processors be subject to 
regulation, so that fuel processors 
storing spent materials that exhibit a 
characteristic of hazardous waste (as 
well as wastes already covered by 
§ 261.6(b), namely listed wastes and 

hazardous sludges) were subject to 
regulation as storage facilities. 
Generators and transporters sending 
any type of hazardous waste to a fuel 
processor were subject to Part 262 and 
263 standards. Hazardous waste fuels 
produ::ed by these fuel processors were 
not subject to regulation, and so could 
be tran~ported, stJred, and burned 
without being subject to regulation. !d. 
at 14485. 
Commen~s on this part of the proposal 

were mixed. Some commenters 
supported the Agen-:;y, but others urged 
the Agency to regulate t!"ansport and 
storage of all hazardous wastes ~sed as 
fuels, including non-sludge hazardous 
wastes exhibiting a hazardous waste 
characteristic and hazardous waste
derived fuels. They argued that these 
controls were needed to ensure safe 
handli.J1g of these wastes, to provide a 
record to the pc:blic and to re~ulatory 
agencies of which wastes are burned for 
energy recovery, and of wh~re they are 
being burned. Some commenters also 
argued that extendL'lg regulatory control 
over these additional hazardous wastes 
would effectuate the policy of the then
pending, now-enacted RCRA 
Reauthorization bgislation. 

EPA agrees that regulaticn of 
transport and storage of all hazardous 
wastes and all hazardous waste fuels is 
necessary to protect human health and 
the environment. The question for the 
Agency is how best to implement these 
controls while avoiding the undue 
confusion or disruption that would result 
from extensive, piecemeal changes of 
the current rules. EPA thus has decided 
to make most of the regulatory changes 
respecting transport and storage in the 
context of the soon-to-be proposed rules 
on hazardous waste and used oil fuels 
cited above. Thus, in the present 
package, we are exempting from 
regulation all hazardous waste fuels 
produced by a person other than the 
waste's generator or burner. Hazardous 
waste fuels leaving intermediate waste 
fuel blenders and processors 
consequently would remain exempt 
from regulation at this time. We also 
have decided, as an interim measure, to 
retain the distinction between listed 
wastes and sludges and unlisted 

-characteristic hazardous waste fuels, so 
that oniy the former are regulated. 

Finally, we are clarifying that 
transport and storage requirements 
apply to all haza;.-dous waste fuels (i.e., 
hazardous wastes to be burned for 
energy recovery) contl.'lining listed 
wastes and sludges, except for those 
produced by a person other than the 
generator of the hazardous waste. 
Consequently, if a generator of listed 

hazardous wastes and sludges blends or 
processes these wastes and sends them 
to a burner, the blended waste fuels are 
subject to regulation (until burned). If 
the ge:1.erator blends the same wastes 
and sends this blend to a hazardous 
waste fuel processor, the blended 
wastes remain subject to regulation until 
reprcrt:ssed by the fuel processor. 

The clarificat:on of the rules to apply 
to certain blended hazardous waste 
fuels (i.e., thos~ going from a generator 
to a burner, or from a generator to a fuel 
processor) removes an ambiguity in the 
present rules, and responds to 
comments urging immedia~e regulation 
of all hazardous waste fuels, blended or 
unblended. The final rule also assures 
that wastes are not removed from the 
regulatory system due to minimal 
procBssing by a generator intended 
merely to evade regulatory 
requirements. 

EPA is not regulating immeuiately 
hazardous wnste fuels produced by a 
person ot."'ler than the generator because 
lhe Agency feds this type of regulation 
would be too disruptive at the present 
time. Regulation could extend, for 
example, to unknowing users such as 
non-industrial boiler operators. In 
addition, although it is true that the 
HSWA mandates regulation of these 
was~es as necessary to protect human 
health and the environment, the Agency 
is given two years from enactment to 
develop these standards. The Agency 
thus believes that its forthcoming 
proposal on hazardous waste fuels is the 
better forum to address these issues. 

We are limiting regulation to listed 
wastes and sbdges because these 
wastes are controlled under present 
regulations, and the Agenr.y believes the 
forthcoming hazardous waste fuel rules 
are the better vehicle for rxtending 
regulation to different types of wastes. 
We thus nre not adopting the portion of 
the proposal which would have 
regulated all hazardous wastes going to 
a fuel processor. We do not think it 
makes sense to have one set of rules for 
unlisted spent materials and by
products sent to a processor, and a 
different set of rules when these 
materials are sent to a burner. 

The following exaiT'ples illustrate the 
final rules dealing with trcmsport and 
storage of hazardous was!e fuels: 

• Generator A generates a hazardous 
spent solvent listed under § 261.31. He 
sends the spend solvent to burner B who 
burns it in his boiler. 

Generator A must comply with Part 
262 (see § 266.32(a) and § 266.34(c) of 
the final rule) because a listed waste is 
involved. Burner B must obtain a storage 
permit (see § 266.35(c)). The burning is 
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exempt from regulation at the present 
time (see § 266.30(a)). 

• Generator C generates a hazardous 
spent solvent listed under § 261.31, 
blends it with virgin fuel oil, and sef).ds 
the blend to Burner D who burns it in a 
boiler. 

The answer is the same as for the last 
example, for the same reasons. 

• Generator E generates a hazardous 
spent solvent listed under § 261.31, 
blends it with virgin fuel oil, and sends 
the blend to processor F who processes 
the blend and does further blending. F 
then markets the hazardous waste fuel 
to Burner G who burns it in his boiler. 

Generator E is subject to Part 262, as 
in the previous examples. Processor F is 
a storage facility (see § 266.34(c)(2)). 
However, the hazardous waste fuels 
that F markets are exempt from 
regulation, so Burner G may store and 
burn them without regulation (at the 
present time). 

• Generator H generates an unlisted 
ignitable by-product that he sends to 
Burner I to be burned in a boiler. 

The hazardous waste is exempt from 
regulation because it is neither a listed 
waste nor a sludge (see § 266.36). This 
result would be the same if the ignitable 
by-product were blended at any point, 
or sent to an intermediate processor 
instead of the ultimate burner. 

The following chart summarizes the 
generation, transportation, and storage 
standards in the final rule for hazardous 
wastes to be burned as fuels. 

TABLE 6: FINAL RULES REGARDING TRANSPORT 

AND STORAGE BEFORE BURNING FOR GEN

ERATORS, TRANSPORTERS, FUEL BLENDERS, 
AND BURNERS . 

Generator sending waste to 
fuel processor. 

Generator sending waste di
rectly to burner. 

Transporters taking waste 
from generators to fuel 
processor. 

Transporte<S taking waste 
from generators to burners. 

Fuel processors who do no1 
generate the waste 0< bum 
tha waste-derived fuel. 

Hazardous wastes that are 
subject to regulation 

Spent materials and by-prod
ucts listed in§§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
th6se wastes. 

Spent materials and by-prod
ucts listed in§§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
these wastes. 

Spent materials and by-prod
ucts listed in §§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
these wastes. 

Spent materials and by-prod
ucts listed in §§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
these wastes. 

Spent materials and by-prod
ucts listed in§§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
thase wastes; waste-de
rived fuels produced by the 
processor are exempt from 
regulation. 

TABLE 6: FINAL RULES REGARDING TRANSPORT 

AND STORAGE BEFORE BURNING FOR GEN

ERATORS, TRANSPORTERS, FUEL BLENDERS, 

AND BURNERS-Continued 

Hazardous wastes that are 
subject to regulation 

Transporters taking lnterme- Exempt from regulation. 
diate waste-derived fuels 
from fuel processors to 
burners. 

Burners........................................ Spent materials and by-prod
ucts listed In §§ 261.31 and 
. 32, all sludges, and any 
blend containing one of 
these wastes; waste-de
rived fuels from fuel proc· 
essors who did not gener· 
ate the waste are exempt 
from regulation. 

E. Section 261.2(c)(3): Reclamation 
1. Definition of Reclamation. EPA 

proposed that all spent materials, listed 
sludges, and listed by-products that are 
reclaimed are solid wastes. 20 See 48 FR 
at 14486. We limited the definition to 
listed sludges and listed by-products to 
avoid including sludges and by-products 
that are routinely processed to recover 
usable products as part of on-going 
production operations. We defined 
"reclamation" to constitute either 
regenerating waste materials or 
processing waste materials to recover 
usable products. In essence, reclamation 
involves regeneration or material 
recovery. Wastes are regenerated when 
they are processed to remove 
contaminants in a way that restores 
them to their usable original condition. 
Examples are reclamation of spent 
solvents or reclamation of other spent 
organic chemicals. Secondary metal 
reclamation processes, such as 
secondary smelting, are examples of 
material recovery. Our regulatory 
definition of reclamation relies heavily 
on a number of statutory definitions, 
including those of "resource recovery" 
(RCRA Section 1004(31)) and "recovered 
material" (RCRA Section 1004(19)). !d. at 
14487/2. 

We also drew a distinction in the 
proposal between situations where 
material values in a spent material, by
product, or sludge are recovered as an 
end-product of a process (as in metal 
recovery from secondary materials) as 
opposed to situations where these 
secondary materials are used as 
ingredients to make new products 
without distinct components of the 
materials being recovered as end
products. The former situation is 
reclamation; the latter is a type of direct 

20 The proposal contained an exception for 
materials that were reclaimed at the plant site and 
returned to the original process in which they were 
generated. We are not promulgating this exception 
in the final rule. for the reasons explained in section 
H of this part of the preamble. 

use that usually is not considered to 
constitute waste management. 48 FR 
14487. In addition, we proposed that 
secondary materials put to direct use as 
substitutes for commercial products 
were not considered to be reclaimed, so 
that this type of use also is usually not 
considered to be waste management. 
Our reason for this distinction is that 
secondary materials put to direct use in 
this way are being used essentially as 
products . 

We are adopting these provisions as 
proposed. (Additional discussion of 
recycling involving direct use of 
secondary materials is found in Section 
H. below.) Also, as discussed in Section 
I.A.2. of this part of the preamble, we 
have added provisions to the final 
definition indicating explicitly that scrap 
metal that is hazardous is considered to 
be a waste for the regulatory purposes 
of RCRA Subtitle C when it is reclaimed. 
As we noted, recovery from scrap metal 
is not normally analogous to on-going 
processing of virgin materials, and much 
of the scrap metal that is reclaimed is 
waste-like because it is no longer fit for 
use and must be reclaimed before it can 
be used again. (As discussed in Part III 
of the preamble, however, the Agency is 
at this time exempting from Subtitle C 
regulation hazardous scrap rrietal that is 
to be reclaimed.) 

As a matter of drafting, we have 
reorganized this provision so that the 
definition of reclamation is found in 
§ 261.1. The exceptions for direct use 
recycling are contained in a separate 
provision(§ 261.2(e)) indicating when 
secondary materials that are to be 
recycled are not solid wastes. 

Most of the comments agreed with the 
proposed definition of reclamation 
(although many questions were raised 
about how to regulate reclamation 
activities and about exclusions for direct 
use recycling). One commenter 
requested clarification as to the 
intended result when a secondary 
material is first reclaimed and then put 
to direct use. Under the final rule, spent 
materials, listed sludges, and listed by
products that are processed to recover 
usable products, or that are 
regenerated-i.e., that are reclaimed
are solid wastes. If the material is to be 
put to use after it has been reclaimed, it 
still is a solid waste until reclamation 
has been completed. Thus, the fact that 
wastes may be used after being 
reclaimed does not affect their status as 
wastes before and while being 
reclaimed. 

Other commenters raised a related 
question about the status of spent 
materials, listed sludges, and listed by
products that are reclaimed and 
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subsequently used as feedstock. This 
situation is a subset of the one just 
described, so that these materials are 
wastes until reclaimed. Their later use 
as feedstock does not alter this result. 
The Agency acknowledges, however, 
that its discussion of the recycling of 
spent sulfuric acid in the proposal 
preamble (footnote 30) created some 
confusion. The Agency still does not 
think this process involves reclamation. 
To eliminate any uncertainty, however, 
we are amending§ 261.4(a) of the 
regulations to state that spent sulfuric 
acid that is recycled to produce virgin 
sulfuric acid is not considered to be a 
solid waste. (See Section I. below.) 

2.The Status of Reclaimed Products. 
The Agency proposed a clarifying 
amendment to § 261.3(c)(2) (the "derived 
from" rule) to indicate that commercial 
products reclaimed from hazardous 
wastes are products, not wastes, and so 
are not subject to the RCRA Subtitle C 
regulations. See 48 FR 11489. Thus, 
regenerated solvents are not wastes. 
Similarly, reclaimed metals that are 
suitable for direct use, or that only have 
to be refined to be usable are products, 
not wastes. This amendment states a 
fairly evident principle, and was not 
challenged by any commenter. 

We caution, though, as we did in the 
proposal, that this principle does not 
apply to reclaimed materials that are not 
ordinarily considered to be commercial 
products, such as waste-waters or 
stabilized wastes. The provision also 
does not apply when the output of the 
reclamation process is burned for energy 
recovery or placed on the land. These 
activities are controlled by the 
provisions of the definition dealing with 
using hazardous wastes as ingredients 
in fuels or land-applied products. For 
instance, if a spent solvent is treated 
and blended with oil to sell as a fuel, 
that waste-derived fuel is still subject to 
RCRA jurisdiction. 

The principle also does not apply to 
wastes that have been processed 
minimally, or to materials that have 
been partially reclaimed but must be 
reclaimed further before recovery is 
completed. (See.48 FRat 14499 n. 57.) 
For this last situation-where materials 
are partially reclaimed but must be 
reclaimed further until recovery is 
completed-we are providing a variance 
procedure for situations in which the 
initially reclaimed material is 
commodity-like in spite of the need for 
additional processing before it is finally 
reclaimed. This variance is explained 

fully in Section J.2. of Part 3 of the 
preamble below. 21 

F. Section 261.2(c)(4): Wastes That Are 
Accumulated Speculatively 

1. Grouping of Speculative 
Accumulation and Overaccumulation 
Provisions. EPA proposed that any 
secondary material (i.e., spent materials, 
sludges, or by-products) being 
accumulated speculatively were solid 
wastes. We said these materials are 
"accumulated speculatively" when they 
are being stored with a legitimate 
expectation of eventual recycling but 
have never been recycled, or cannot 
feasibly be recycled. See 48 FR 14489. 

The Agency further proposed that 
secondary materials that accumulate at 
a site for over a year without 75 percent 
being recycled are solid wastes. 48 FR 
14490. The sense of this provision was 
that all secondary materials that 
overaccumulate before being recycled 
are solid wastes, even if they are going 
to be recycled in ways that ordinarily do 
not constitute waste management. 

We have combined these concepts in 
a single provision in the final definition. 
We have drafted the provision so that 
secondary materials are considered to 
be solid wastes if they are accumulating 
before being recycled. However, the 
materials will not be considered solid 
wastes (under this provision of the 
definition) if the person accumulating 
can show, on request, that: a) the 
materials have known recycling 
potential and can feasibly be recycled, 
and b) during a one-year calendar 
period that the amount of material 
recycled, or transferred to a different 
site for recycling, is at least 75 percent 
of the amount accumulated at the 
beginning of the year. 2 2 

We think that drafting the provision in 
this way most accurately reflects 
Congressional intent that accumulated 
hazardous secondary materials are 
ordinarily to be regarded as solid and 
hazardous wastes. Congress believed 
that hazardous wastes are rarely, if 
ever, recycled or amenable for recycling. 
H.R. Rep. No. 94-1491, at 4. It mandated 

11 One commenter questioned whether 
recirculated industrial cooling water was 
considered to be reclaimed. Ordinarily, we consider 
cooling water (contact or non-contact] to be reused 
directly when it is recirculated. Cooling water is not 
ordinarily processed or treated to remove impurities 
before recirculation, but is routed away from the 
process (often through a cooling tower) to lose 
enough heat to be reusable. The Agency does not 
consider cooling water routed In this way to be 
reclaimed. 

•• Of course, the materials could still be solid and 
hazardous wastes depending on how they are 
recycled. For example. they would be wastes if they 
are to be recycled by being burned to recover 
energy. 

a "regulatory framework" to ensure that 
"hazardous wastes (are not) disposed of 
in ponds or lagoons or on the ground in 
a manner that results in substantial and 
sometimes irreversible pollution of the 
environment." (Id.) This mandated 
"regulatory approach" would 
"eliminat(e) the last remaining loophole 
in environmental law ... " (/d.) 

Although accumulating hazardous 
secondary materials are ordinarily 
regarded as solid and hazardous wastes, 
this is not invariably the case. As noted 

·earlier in the preamble (see Section II.B. 
of Part 1 and Section H of Part 2), these 
materials would not be wastes if they 
can be recycled in certain designated 
ways, and if they are not accumulated 
speculatively before being recycled. 
These situations represent exceptions to 
the general statutory prohibition against 
unregulated waste management. 

The final rule thus states the general 
-principle that hazardous secondary 
materials accumulating before recycling 
are wastes unless the person 
accumulating is able to show on request 
that he is indeed recycling sufficient 
volumes of the materials on an annual 
basis. The provision is not substantively 
different from the proposed rule on 
overaccumulation; the drafting indicates 
explicitly, however, that this is an 
exception to the general statutory 
principle. Thus, the burden of showing 
that sufficient amounts are being 
recycled is on the person accumulating 
the material. (See Section J. of this part _ 
of the preamble.) 

2. § 261.2{c){4](A]: Wastes That Are 
Accumulating With Expectation of 
Recycling But Which Have Not Been 
Recycled. We are adopting in the final 
rule the proposed provision that all 
materials stored with a legitimate 
expectation of eventually being recycled 
but for which there is no known 
recycling market or disposition, or no 
feasible means of recycling, are wastes. 
These wastes are subject immediately to 
all applicable RCRA Subtitle C 
standards. Ordinarily, these are storage 
standards for the applicable type of 
storage facility. (See 48 FR 14499/2.) 
Materials that are known to be 
recyclable, such as solvents, scrap 
metal, used oil, or most smelting 
drosses, slags, and sludges ordinarily 
would not be subject to this provision. 

A person accumulating hazardous 
secondary materials would have the 
burden of proving that there is a feasible 
means of recycling the material. (See 
Section J. below.) This ordinarily will 
require identification of actual recyclers 
and recycling technology, location of the 
recycler, and relative costs associated 
with recycling. For example, if the 
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nearest recycler is 800 milPs aw 1), the 
person accumulating the hazardous 
secondary material would have ~a ~hew 
that it is economically reasor:ablt: t'J 
send his material that far ta be recycled. 
The most convincing demunstra~ion 
clearly would be that the hazc~:d.Jus 
secondary material actually has been 
recycled. 

Most comments supported th<; 
proposal. Two commcnters, however, 
suggested that material for wHch 
generators could demonstrate that en
going developmental work will lead to 
recycling at a future date should not be 
considered to be accumulated 
speculatively. We disagree. We think 
that materials that are not known to be 
recyclable (or not feasibly recyclable in 
the hands of a particular generator) are 
wastes immediately. The example in the 
preamble to the proposed rule of a 
waste accumulating over eight years 
while the generator endeavored to find a 
means to recycle it indicates that 
conducting research into recycling 
possibilities is much different than being 
able to recycle a waste. In addition. the 
Agency is not equipped to evaluate 
whether an unproven developmental 
plan will ultimately prove feasible. 

3. Section 261.2[c}{4}{B): Wastes 
Accumulating Before Recycling That 
Are Not Recycled In Sufficient 
Amounts. a. The Proposed Provision. 
EPA proposed that secondary materials 
not already defined as wastes that 
accumulated at a site for over a year 
without 75 percent being recycled, or 
transferred to a different site for 
recycling, are solid wastes. (The 
materials must, of course, have a know 
potential for recycling, or they will be 
considered to be wastes immedia.tely.} 
EPA also proposed that certain wastes 
which were exempt when recycled 
would no longer be exempt if 
insufficient ammmts were recycled in a 
year. 

We coupled this provision with an 
exception allowing persons who f.liied 
to recycle 75 percent in a given year to 
petition the Regional Administrator (or 
authorized state having this provision) 
to demonstrate that they rO!lld recycle 
sufficient amot111ts in the subsequent 
year. If t.'I-Je petition was granted the 
accumulated material was not a waste, 
or remained exempt from regulation. 
Once the material accum:Jlated far ever 
a year without sufficient turr:over, 
however, it became a waste or lost its 
exemption from regulation unless the 
Regional Administrator (or authorized 
State) were to decide otherv.ise. 

b. The Final Regulation. We are 
promulgating this provision essentially 
as proposed. We continue to believe 
that the length of time secondary 

materials are accu:rx:ated befure being 
recycled is an important indbat::;r cf 
whether or not tl:sy ue v.:1stas (c!', i.n 
the Gdse cf P"P.ciG_·~ ::::;~lii wqs!:<:E, · 
whether they sbcdd: 'be sub;::s! ta 
regalaricr;. T'n.i3 is borne out by the 
large number of recy::l:P3 dame3e cases 
where secanda!.j m.5.tat1als that were 
ove:accum.uliited ovar fu:le caused 
extensive harm. Cmn.:n.enters l:kewise 
stated that raw materials usuallv are 
process~d through. pmductian p;acasses 
in a continual manner and therefore that 
thl' le%"'ili of time e. secand.ary material 
accumulates before recycling is relevant 
in determining whether the Cllltarial is a 
waste. The Agency also beJ..:eves, and 
many commenters agreed, th;;.t the one
year period and 75 percent turnover 
figure were within the reasonable range 
of values the Agency could select. We 
are promulgating this provision 
essentially as proposed. 

As just discussed, the major change in 
the provision involves the struc!:'J.ring of 
the regulation to indicate that secondary 
materials stored before recycling are 
wastes unless the person accumulating 
the waste is able to show that they are 
being recycled at an annual rate of 75 
percent or more. By requiring persons 
accumulating the materials to be able to 
show that they are recycling sufficient 
amounts, we mean that they have the 
burden of proof on this issue. We are 
not requiring specific reports to be 
submitted to the Agency, nor that 
particular records be maintained. (See 
Section d. below discussing the type of 
records that would satisfy the burden of 
proof.) 

As at proposal, this provision applies 
to all spent materials, sludges, and by
products not already defined as solid 
and hazardous wastes and that are 
accumulated before any type of 
recycling. The provision thus applies to 
secondary materials not otherwise 
considered to be wastes when 
recycled-namely, to materials that are 
to be used as ingredients or as 
commerical product substitutes, to 
materials that are recycled in a closed
loop production process, to unlisted 
sludges and by-products that are to be 
reclc;;med, and to b~ack liquor and spent 
sulfuric acid helng reclaimad. Thus, if 
one of these materials are 
overacct:.mulated, they would be 
cons~dered to be hazardous wastes and 
would become subject to regulation 
under applicable provisluns of § 261.6, 
normally § Z61.6 (bJ and (c) (sw Section 
11.1. of Part 3 of the preamble). 

The provision also continues to apply 
to one set of wastes which are 
ordinarily exempt from most regulation 
when recycled, precious metal wastes 
being reclaimed. Thus, if these wastes 

are overaccumulated, they no longer are 
conditionally exempt from regulation 
(see § 2D.7S(d]]. 

The pruvii:lion docs not apply to 
secor.dary materials that already are 
wastes \vhen tt.ey are recycled, for 
exa1:1plc scrap metal, secondary 
materials bumad as fuels, or spent lead
acid batteries being reclaimed. The 
regulations in § 261.6 a:d Part 258 must 
be consulted to d~termbe if these 
wastes are regulated. Rute vf rc4·novcr 
thus is not a factor in determinL."lg the 
extent of regulation for these wasies. 

In response to comment, we are 
adding that the provision also does not 
apply to materials generated in a 
manufacturing process unit or 
associated non-waste-treatment 
manufacturing unit covered by 
§ 261.4(c). Including materials that are 
generated in these units in the 
calculation would be inconsistent with 
the reasons EPA initially exempted 
wastes accumulated in these types of 
units. See 45 FR 72025 (October 30, 
1980).•• 

EPA proposed that the 75% turnover 
rate be calculated based on volume. In 
response to comment, we are writing the 
final rule so that rate of turnover can be 
calculated based on either weight or 
volume. Either measure appears to be a 
reasonble way to calculate turnover. 

We are making one other change to 
the proposed rule by requiring that 75% 
of the accumulated materials be 
recycled during the calendar year, 
starting on January 1, 1985. The proposal 
would have allowed the person 
accumulating to choose among the 
calendar, fiscal, and inventory years as 
the period during which 75% turnover 
tnust be achieved. On reflection, we · 
think that a single time period is needed 
to facilitate enforcement and to achieve 
uniformity. EPA believes that if 
enforcement officials are confronted • 
with a differing starting date at each 
facility, this provision would become too 
difficult to implement. 

c. The Requirement T'hat Materials of 
The Same Class Being Recycled The 
Same Way Be Counted Together. In the 
proposal, we left open the question of 
whether the overaccumulation provision 
applies on a mnterial-by .. material basis 
or on a basis that ta...'kes into acccunt 
both the material being recycled and the 

13 Although the fJ.I:al rule refers to'§ 261.4(c)-a 
provision that exempts wastes from regula lion
EPA is not stating that the materials in these units 
are wastes. EPA is stating that the secondary 
materials not otherwise defil!ed as solirl wastes th..tt 
are accumulating in the product storage tanks or 
other vessels. described in§ Z61.4(c} are not subject 
to the turnover provision contained in the 
speculative accumulation rule. 
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manner of recycling. We indicated that 
our preference was for the 75 percent 
recycling requirement to be applied to 
all materials of the sa.me class which 
were to be recycled in the same way. 
Most commenters agreed, as this kind of 
accounting best assures that similarly 
situated materials will be grouped in the 
same way. 

We are adopting this standard in the 
final rule. We wish to clarify precisely 
what this standard means, however. By 
"materials of the same class" we mean 
materials of the same type generated 
from the same process. Examples of 
materials that would be grouped are 
distillation bottoms from integrated 
production of chlorinated aliphatic 
hydrocarbons, slags from a smelting 
process, drosses from a smelting 
process, dry sludges from the same 
process, or wastewater treatment 
sludges from the same process. 

The requirement that the materials be 
"recycled in the same way" means that 
materials are either to be used to make 
the same thing (for materials to be used 
as ingredients), used in the same way 
(for materials used as effective 
substitutes for commercial products), or. 
for unlisted by-products and sludges. 
that the same material be recovered 
from them. Thus, still bottoms used as 
intermediates to make the same 
products would be counted together
for example, all still bottoms from 
chlorinated aliphatic hydrocarbon 
production that are used to make carbon 
tetrachloride. On the other hand, still 
bottoms used as intermediates in the 
production of ethylene dichloride would 
be counted separately. All of a 
generator's spent pickle liquor used as a 
wastewater sludge conditioner would be 
aggregated; the same generator's pickle 
liquor used to produce iron oxide would 
be counted separately. Smelting drosses 
from which lead is recovered would be 
counted separately from smelting 
drosses from which zinc is recovered. 

The Agency is adopting this approach 
to ensure that materials most alike in 
t~rms of physical characteristics and 
mode of recycling are counted together. 
EPA also believes this approach 
safeguards against situations where 
recyclable materials are counted along 
with unrecyclable ones, shielding the 
unrecyclable materials from being 
wastes. For instance, if a generator has 
100 units of a secondary material all of 
which are recycled as ingredients in a 
process. and 20 units of the same 
material only one unit of which is 
recycled in a different process, the 
remaining 19 units should be classified 
as wastes because they aren't being 
recycled. 

d. Means of Satisfying the Burden of 
Proof As noted, persons accumulating 
secondary materials not otherwise 
defined as wastes have the burden of 
proving that they are recycling sufficient 
amounts of the secondary materials. At 
a minimum, we would expect that 
accumulators have on hand (1) the 
amount of secondary material of each 
class recycled in the same way on-hand 
at the beginning of the one-year period, 
(2) the amount of such material added 
during the one-year period, and (3) the 
amount remaining at the end of the one
year period. Records customarily 
maintained, such as records of 
throughput through an industrial 
process, should be satisfactory. For 
materials used as intermediates in 
closed-loop processes, records of 
consistent historical use should be 
sufficient. In addition, names and 
addresses of recyclers receiving the · 
secondary materials should be 
maintained, as well as any other 
information that substantiates the 
minimum turnover rate (e.g. contracts or 
correspondence with a recycler). 

e. Response to Comments. Although 
commenters expressed concern about 
the provision's complexity, most 
supported it in principle. One 
commenter, while supporting most of the 
overaccumulation provision. urged that 
it not apply to unlisted by-products 
accumulated in tanks and containers for 
a generator's own use or reuse. We have 
considered this comment but are 
rejecting it for the reasons given in the 
proposal (48 FR 14491/1). As a general 
matter, we believe the key measure of 
whether a material is overaccumulated 
is the length of time before use occurs. 
not how the material is stored or who 
will recycle it. In addition, the 
commenter was most concerned about 
accounting for unlisted by-products 
burned as fuels; since these materials 
are defined as wastes in the final rule 
(although they are not at this time 
subject to storage requirements), this 
question is of less importance. 

There were a series of comments 
regarding the status of commercial 
chemical products that accumulate over 
time without being used. EPA indicated 
in the proposed rule that commercial 
chemical products that are hazardous 
wastes when discarded (i.e., those listed 
in § 261.33 of the regulations) were not 
subject to either the speculative 
accumulation or overaccumulation 
provisions of the proposed rule. 48 FR 
14489. We also asked for comments as 
to whether some type of maximum 
accumulation period should be imposed 
by rule. Virtually all commenters 
opposed this idea, due to the large 

recordkeeping requirements involved, 
and the difficult practical problems 
involved in observing and enforcing 
such a standard. The Agency shares 
these concerns./d. at 14490. We 
therefore are not adopting any time limit 
on when a commercial chemical product 
held for recycling becomes a waste. The 
May 19, 1980 standard remains in place; 
these materials are wastes when 
discarded or intended for discard (by 
means of abandonment), and are not 
wastes when stored for recycling. 

f. Variances for Secondary Materials 
Not Recycled in Sufficient Volumes. We 
also believe that there may be valid 
reasons that persons are unable to 
recycle sufficient amounts of non-waste 
secondary materials in one year (or the 
precious metal wastes that are 
conditionally exempt form regulation) 
and have retained the petition process 
to accommodate these situations. The 
petition is now termed a variance from 
being a solid waste, and is found in 
§ 260.30 Substantive standards for the 
Regional Administrator's (or authorized 
state official's) decision are in § 260.31 
(a) and procedures for applying for and 
processing variances are in § 260.33. 

The standards for granting a variance 
are basically those we proposed. The 
Regional Administrator must decide if 
sufficient amounts of material are likely 
to be recycled or transferred for 
recycling in the following year. Factors 
to be considered are: (a) The kind of 
material being accumulated and its 
expected manner of recycling, (b) how 
much is being stored, (c) how it is being 
stored, (d) whether it is being stored in a 
way that minimizes loss, (e) how and 
when it is expected to be recycled, and 
(f) why this is a reasonable expectation. 
The Regional Administrator should 
consider the applicant's past history of 
recycling the material. whether there are 
contractual arrangements or market 
conditions bearing on the likelihood of 
future recycling, the reason that the 
material was accumulated without 75 
percent being recycled in the past year, 
and other relevant factors. If, for 
example, a company has a multi-year 
history of selling a secondary material 
as a commercial product substitute_, but 
was unable to sell 75 percent during a 
given year due to a temporary downturn 
in market conditions, and is handling 
the secondary material in a manner 
commensurate with its value as a 
substitute commercial product, the 
company may be eligible for a variance. 
On the other hand, a company that 
overaccumulates a secondary material 
not ordinarily reused, but that has been 
able to pay other companies to use the 
material in the past, and now has tons of 
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material on hand in open piles, ;s much 
less likely to be eligible for a vJriance. 

A vur'ance, if granted, would be va!id 
for or,Jy one yeur. If the accumulatcr 
failed to recycle 75 percent of the 
material CJn hand in the fo!Iowing year, 
it would have to petition for a new 
variance. Under the proposal, the 
company would have had to recycle 50 
percent of the total accumulated 
materials to be eligtble to apply i'or a 
second variance. In eddition, a variance 
could only be renewt:d two ti'l1es. In 
rAsponse to comments, we are not 
Etdopting either of these requirements in 
the final rule. There do appear to be 
situations, although infrequent, where 
secondary materials can accumulate for 
O\<er two years without being recycled 
and still not necessarily be deemed a 
waste. Possible examples are certain 
traditionally reclaimed mining by
products that are being accumulated 
because of cyclically depressed metal 
prices. However, in determining whether 
to grant a variance, the longer a material 
has accumulated without recycliP..g, the 
more likely it is that the variance 
application will be denied. 

G. Section 261.2(d): Secondary Materials 
That are Designated as Solid Wastes 

1. The General Standard. EFA 
proposed that particular inherentl_y· 
waste-like materials could be 
designated as solid wastes without 
regard for the mode of recycling. Some 
comments criticized this pro .-Iafon as 
being a vague catc.h-all, v.hile ot:'-,ers 
supported it or (in the case of certdin 
industry commenters) conceded. the 
need for this type of provision. 

EPA is retaining this listing authority 
in the final regulation. A provision of 
this type is needed because it is 
impossible in practice to devise a single 
definition which completely 
distinguishes wastes from non-wa3tes. 
We continue to think that certain 
residual materials are inhereney waste
like, either because: (a) They are 
typically disposed of or ir1cinerated on 
an industry-wide basis, or ('u} they 
contain toxic constituents 2( in 
concentrations not ordinarily found in 
the raw materials or products for which 
they substitute, which toxic conslituents 
are not used, reused, or reclalmed 
during the recycling process. In addition, 
recycling of the materials must have the 
potential to pose a substantial hazard to 
human health and the environment. The 
Agency believes these criteria are 
relatively straightforward and 

"These are toxic constituents listed in Appendix 
VIII of Part Ztn. The proposal erroneously referred 
to "Appendix Vll" (48 FRat 14491), due to a 
misprint by the Faderal Register. 

underRtnndab!e. Csrt:.::~'; tl:~- -ere not 
"vegue" in any le~:o.' ~;nse. rli:J ,~-:y:o:;y 
will he; r~P'!;"'::::I. ~a Cl~~;:v'::tte !nth rule 
that particular materic:~ ~"e w::;,tc;a eo 
that L'lere is no risk thet t~ase subf:;ct to 
regulation are uncer'c.ai::1 or their 
obligations. ~ 

The criticism that this provi:::ion is a 
"catch-all" also does. not appear to have 
merit. We believe ~he criteria lim~ts 
those materials the Agency could 
designate. The Ag:mcy must determine 
that the materiais ordinarily are not 
recycied on a nation-wide basis, and 
that LI-te material contains Appendix Vffi 
constituents at levels not found in 
analogous raw materials or products. 
The criteria that the recycling activity 
potentially pose a substantial hazard 
also limits the Agency, by suggesting 
that a purpose of the activHy is to 
dispose of the nan-recycled toxic 
constituents, and by suggesting that the 
secondary materials have so little value 
that they are stored insecureiy, and are 
thus waste-like.~ 

One commenter &"J.ggested that the 
Agency designate secondary materials 
as solid wastes if management of the 
materials presents an "unreasonable 
risk of injury to health or the 
environment~" T'n:s determination would 
be based en an asaessment takiiJg into 
account such factors aa effects of the 
material on human health and tile 
environment, benefits of c.sing the 
material, and economic consequences of 
listing. 

This standard, as the commenter 
admits, is dr:Iwn essent!aHy from the 
Toxic Substances Control Act. This is 
not the standard Congress enacted for 
RCRA decisionmaking. RCRA 
determinations are to be based on 
health and environmental based factors. 
(See 45 FR 33089 (May 19, 1980).) 

The consequences of being designated 
as a sclid wasta is that the material will 
be within the Agency's jurisdiction no 
.matter how it is being recycled. Thus, 
the partlct:lc.r dioxin-containing wastes 
designated in today's regulation (see the 
following subsection) are considered to 
be wastes (for example) even if used 
directly as substitutes for commercial 
products or as ingredients in producing 
a product. On the other hand, § Z61.6 
must be consulted to determine the type 
of regulation that applies to the waste. 

2. Application of the Standard to 
Specific Wastes. EPA proposed to 
designate a group of dioxin-contdining 
materials as solid wastes. See 48 FR 
14491-492. We are modifying the 

"'We thus disagree with the commenter who 
argued that a hazard posed by recycling a material 
is not relevant in determining whether the material 
is a waste. 

proposa:, in respousP. •c camm~:ots, tc 
exclud.s !h l';ld :::n::""s;:cir~J cl'<emhal 
formulations (:-Iu;ardu: .. L5 \\'aste FOZ7). 
These formulations do not meet the 
des;gnr> .. tion criteria because trey are not 
chePli-:ally dissimilar from ana'o!]cus 
comn:erc!el producte (i.e. tb.?!!' a~e 
virtualll' the same ae j:es!icid~s that are 
used;, and they are not typicd!y 
discarded. In deteTI!i.i _ _rling if the~e 
formulations are wastes when disposed 
or recycled, the regubted community 
should refer to the rules applicable to 
commercial chemical products. The 
formulations thus would be wastes 
when they are discarded by being 
abandoned, or when they are burned for 
energy recovery (the manner of 
recycling not analogous to normal use}. 
See § 261.33 as amended by today's rule. 

We also are indicating that Hazardous 
Waste F021 is not designated as a solid 
waste if it is used as an ingredient to 
make a product at the site of generation. 
It is a solid waste if recycled in any 
other way (or if disposed.} The Agency 
is taking this step in response to 
comments indicating that 
pentachlorophenol production plants 
typically reuse these materiaL'l in their 
own production process. 

H. Section 231.2[3]: Seeon.c·!".Y :\1::::Jria!s 
That ke Not Solid W:.rstes \V~en 
Recycled 

1. Secondary Materials Used as 
Ingredients to Make New Products. or 
Used as. Substitutes fo:: Corr:mercial 
Products. a. The Agency's Subtitle C 
jurisdiction. EPA proposed bat 
secondary materials that are used as 
ingredients to make new products were 
not solid wastes provided that distinct 
components were not recovered (i.e. 
reclaimed) as end products. We also 
proposed that secondary materiai:J used 
as substitutes for commercial products 
in particular functions or q;plications 
are not solid wastes. See 48 FR 14477, 
14487-88. An example of the former 
practice-i.e., use as an ingredient-is 
the use of chemical industry shU 
bottoms as feedstock. Use of 
hydrofluorosilicic acid (an air emission 
control dust) as a drinking water 
fluoridating agerrt, or use of spent pickle 
liquor as a wastewater conditioner, are 
examples of use of a secondary material 
as a commercial product substitute. 

When secondary materials are 
directly used (or, in the case of 
previousiy used materials, reused) in 
these ways, we stated, they function as 
raw materials in normal manufacturing. 
operations or as products in normal 
commercial applications. We reiterate 
these positions in the final regulation. 
These direct use recycling situations 
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represent exceptions to the general 
principle that accumulated hazardous 
secondary materials are hazardous 
wastes. 

The final rule consequently states that 
secondary materials used as ingredients 
or used directly as commercial products 
are not wastes and so are outside the 
Agency's RCRA jurisdiction. They thus 
are not subject to RCRA Subtitle C 
regulations when generated, 
transported, or used (unless they are 
accumulated speculatively, as described 
ea::-lier). 

Most commenters agreed with the 
Agency on this point. Those who didn't 
felt that the Agency's jurisidiction over 
recycled secondary materials is 
unlimited. The Agency disagrees. Our 
RCRA authority over recycling of 
hazardous secondary materials is broad, 
but has some limits. The legislative 
history indicates that Congress rejected 
an approach that would have required 
modifying production processes in order 
to reduce the volume of hazardous 
waste generated. This is because such 
restrictions "i(n) many instances would 
amount to interference with the 
productive (sic) process itself .... " H.R. 
Rep. No. 94-1491, 94th Cong. 2d Sess. at 
26. The Agency accordingly has 
interpreted its jurisdiction so as to avoid 
regulating secondary materials recycled 
in ways that most closely resemble 
normal production processes. These 
types of recycling are use of secondary 
materials as ingredients or as direct 
co:nmercial product substitutes, or (as 
explained below) use in a closed-loop 
type of production process. 26 

b. Redrafting of the Exclusion in the 
Final Rule. In the proposal, exclusions 
for using and reusing materials directly 
took the form of exceptions to the 
definition of reclamation (proposed 
§ 261.2(c)(1)(i)-(iii)). We have redrafted 
the final regulation so that § 261.2(e)(1) 
indicates explicitly which secondary 
materials used/reused in particular 
ways are not solid wastes. A definition 
of "use"/"reuse" appears in§ 261.1(c). 
Exceptions to this principal are found in 
§ 261.2(e)(2), and restate the situations 
where recycling might be considered to 
involve a use (or a closed-loop recycling 
situation, explained in the next section). 
but nevertheless constitutes waste 
management. 

As noted above, there are several 
such use/reuse circumstances where the 
nature of the material or the nature of 

"We note. in response to comments. that the 
materials excluded from the RCRA definition still 
cun be hazardous rna terials for purposes of 
Department of Transportation regulations governing 
the transportation of hazardous materials. 

the recycling activity indicates that 
RCRA jurisdiction exists: 

• where the material being used is 
inherently waste-like; 

• where insufficient amounts of the 
material are recycled; 

•" where the material is incorporated 
into a product that is used in a manner 
constituting disposal or where the 
material is used directly in a manner 
constituting disposal; and 

• where the material is used by being 
incorporated into a fuel, or being burned 
directly as a fuel. 

In addition. when a component of the 
material is recovered as an end product, 
the material is being reclaimed, not 
used. 

c. Distinguishing Sham Situations. 
Other commenters voiced concern that 
these exclusions open opportunities for 
sham recyclers to claim that they are 
using secondary materials, and so not 
engaging in waste management. The 
Agency shares these concerns, and 
wishes to take this opportunity to 
indicate some of those situations (which 
also were pointed out in comments) we 
regard as shams. 

First, where a secondary material is 
ineffective or only marginally effective 
for the claimed use, the activity is not 
recycling but surrogate disposal. An 
example (provided in comments) is use 
of certain heavy metal sludges in 
concrete. The sludges did not contribute 
any significant element to the concrete's 
properties, and so we would not regard 
this activity as legitimate recycling. 

A second example of sham use occurs 
when secondary materials are used in 
excess of the amount necessary for 
operating a process. Examples are when 
secondary materials which contain 
chlorine are used as ingredients in a 
process requiring chlorine but are used 
in excess of the chlorine levels required. 
An indication that secondary materials 
are not being used in excess is if the 
recycler requires product specifications 
on incoming secondary materials, and 
these specifications are in accord with 
those generally in use in the industry. 

Another indication that a claimed 
recycling use is a sham is if the 
secondary material is not as effective as 
what it is replacing. Conversely, where 
the secondary material is as effective as 
the alternative virgin material, the 
activity is much more likely to be 
considered legitimate recycling. Spent 
pickle liquor. for example, is known to 
be as effective as virgin materials when 
used as a phosphorous precipitant in 
wastewater treatment. See 46 FR 44970 
(September 8, 1981). This reuse is 
legitimate. A secondary material 
considerably less effective, however, 

could well be viewed as not being used 
legitimately. 

Absence of records regarding the 
recycling transaction is another 
indication of a sham situation. Records 
ordinarily are kept documenting use of 
raw materials and products. Records 
likewise are usually retained to 
document secondary material use and 
reuse. The Agency consequently views 
with skepticism situations where 
secondary materials are ostensibly used 
and reused but the generator or recycler 
is unable to document how, where, and 
in what volumes the materials are being 
used and reused. The absence of such 
records in these situations consequently 
is evidence of sham recycling. 

A final indication of sham use is if the 
secondary materials are not handled in 
a manner consistent with their use as 
raw materials or commercial product 
substitutes. Thus, if secondary materials 
are stored or handled in a manner that 
does not guard against significant 
economic loss (i.e., the secondary 
materials are stored in leaking surface 
impoundments, or are lost through fires 
or explosions), there is a strong 
suggestion that the activity is not 
legitimate recycling. 

A recurring type of situation posing 
the potential for sham use involves 
using corrosive wastes as neutralizing 
agents. The potential for disposal in 
these situations is high since a waste 
acid can be dumped into (or onto) other 
materials, and any resulting change in 
pH would be incidental to the disposal 
purpose of the transaction. Accordingly, 
EPA will not accept a claim that a 
corrosive secondary material is being 
used as a substitute for virgin acid or 
caustic unless indicia of legitimate 
recycling are present. These include that 
the secondary acid or caustic meet 
relevant commercial specifications, that 
they be as effective as the virgin 
material for which they substitute, that 
they be used under controlled 
conditions, and that in a two-party 
transaction there be consideration 
(usually monetary) for use of the 
material. In addition, the more 
contaminated the acid or caustic is in 
relation to virgin material, the less likely 
the Agency is to view its application as 
legitimate recycling. 

We note also that persons claiming 
that they are recycling hazardous 
wastes in a manner excluded by the 
regulation have the burden of proof that 
are within the terms of the exclusion. 
See Section J. below. 

Finally, persons intending to use 
secondary materials that are not listed 
in the Chemical Substance Inventory 
compiled by EPA pursuant to Section 
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8(b) of the Toxic Substances Control Act 
(TSCA) must notify the Agency of the 
intended use at least 90 days before the 
use begins. See TSCA Section 5(a) and 
48 FR 21722 (May 13, 1983). EPA can 
regulate these substances under TSCA if 
it determines that the manufacture, 
processing, distribution in commerce, 
use, or disposal of the substance will 
present an unreasonable risk or injury to 
human health or the environment. 
(TSCA, Section 5(f).) EPA can also 
extend the review period an additional 
90 days for good cause. (TSCA, Section 
5(c).) 

2. Closed-Loop Recycling. a. The 
Agency's Proposal. The Agency also 
proposed to exclude from the defintion 
of solid waste materials that are 
reclaimed at the plant site where 
generated and that are then returned to 
the original production process in which 
the material was generated.21 See 48 FR 
14488/89. We referred to this type of 
operation as "closed-loop recycling," 
and stated that this type of operation 
could be viewed as an on-going 
production process and therefore 
outside the Agency's Subtitle C 
jurisdiction. 

There were many comments on this 
provision. Virtually all commenters 
agreed that some type of closed-loop 
provision was justified, but disagreed 
about its scope. Some commenters felt 
that the proposal was too broad, while 
others stated that it should be extended 
to any situation where a generator 
reclaimed its wastes and reused the 
reclaimed material in a process under its 
control. In addition, many commenters 
criticized elements of the proposal as 
unclear, particularly what the Agency 
meant by "original process from which 
generated". 

b. Modification of the Proposal. We 
have determined that the proposal was 
both inexact and overbroad (see below). 
However, we believe that there are 
certain "closed-loop" situtations that are 
so closely tied to on-going production 
that they should be considered not to 
involve solid wastes. In our opinion, 
there are three key requirements to a 
closed-loop process-that is, a 
production process that at some point 
utilizes secondary materials but 
nevertheless is both essentially on-going 
and closely interrelated throughout all 
steps. The first requirement is the return 
of secondary materials to the original 
process without undergoing significant 
alteration or reprocessing, namely 
without first being reclaimed. Second, 

u The proposal actually excluded these materials 
from the defintion of reclamation. but the effect of 
the provision was to exclude these materials from 
the definition of solid waste. 

the production process to which these 
unreclaimed materials are returned itself 
must be primary material based-i.e., 
the materials must be returned to a 
primary production process. 28 This is 
because if the material originally 
introduced to a process already is a 
waste, the process residue returned to 
the process should not be any less of a 
waste than the material originally 
introduced. For example, a still bottom 
from reclamation of hazardous spent 
solvents would never be considered to 
be involved in a closed-loop operation if 
it were redistilled because solvent 
reclamation is a secondary process and 
spent solvents introduced to it are 
wastes. 29 

Third, the secondary material must be 
returned as feedstock to the original 
production process and must be 
recycled as part of that process. Thus, a 
spent degreasing solvent returned to 
degreasing operation would not be 
covere!i by this provision because it is 
not involved in actual production. It 
merely cleans equipment. 

We consequently are stating in the 
final rule that secondary materials are 
not solid wastes when they are returned 
for recycling as feedstock to the original 
primary production process in which 
they are generated, and they are not 
reclaimed before they are returned to 
that process. The broader provision we 
proposed, which allowed reclamation. 
before return to the original process, 
would exclude from the solid waste 
definition too many operations where 
the reclamation step is less and less 
directly related to the principal 
production process. Examples are 
situations where hydrochloric acid is 
recovered from chemical industry still 
bottoms, and the acid is returned to the 
chemical reactor. Another potential 
situation is when fluoride is recovered 

•• For purposes of this provision, a "primary 
process" is one that uses raw materials as the 
majority of its feedstock. Secpndary processes, 
conversely, use spent materials or scrap metal as 
the majority of their feedstock. The Agency notes 
that the Office of Management and Budget Standard 
Industrial Classification Manual uses very similar 
definitions in establishing primary and secondary 
process classifications. 

•• The requirement in the final rule that materials 
be returned to the original primary process to be 
eligible for the closed-loop exclusion thus subsumes 
part of another exclusion that the Agency proposed 
for secondary materials returned to primary 
processes. (See proposed § 261.2(c)(1)(ii) and 48 FR 
14488.) As explained in the following section, we 
ore limiting the scope of that proposed exclusion to 
situations where secondary materials are returned 
without first being reclaimed to the primary process 
in which they were generated. The language of the 
final rule (§ 261.2(e)(1)(iii)) thus indicates that 
secondary materials must be generated by, and 
returned as feedstock to processes using raw 
materials as their principal feedstocks in order to be 
considered eligible for this provision. 

(as cryolite) from primary aluminum 
spent potliners and the fluoride is 
reused. In these examples, neither the 
still bottoms nor the spent potliners 
should be considered to be involved in a 
closed-loop operation because the 
reclamation step is ancillary to normal 
production activities. The proposed 
approach might also have excluded 
operations where the secondary 
material itself is substantially 
unrecoverable and contains 
comparatively small percentages of _ 
utilizable material. The proposal thus 
might have invited abuse, as companies 
might seek to avoid regulation by . 
reclaiming some small.increment, and 
returning that increment to the original 
production process. 

We consequently are not adopting the 
proposed approach in the final rule. The 
final rule makes clear that the situations 
discussed in the paragraph above are 
not closed-loop recycling and so are not 
excluded from the definition. 

c. Explanation of the Requirements 
That Secondary Materials Not Be 
Reclaimed, and That They Be Returned 
To The Original Process. The final rule 
raises two principal issues of 
interpretation: distinguishing between 
reclamation and incidental processing, 
and clarifying what the Agency means 
by return to the original production 
process. The Agency has defined 
"reclamation" in these regulations to 
mean recovery or regeneration. We 
further clarified, in the April 4 preamble, 
that processing steps that do not 
themselves regenerate or recover 
material values and are not necessary to 
material recovery are not reclamation. 
See 48 FR 14489/1. Examples are the 

. wetting of dry wastes to avoid wind 
dispersal (id.) or the briquetting of dry 
wastes to facilitate resmelting. Another 
example, provided in comments, is 
sintering operations at iron and steel 
plants where taconite ores, flue dusts, 
and other iron-bearing materials are 
agglomerated thermally before charging 
to a blast furnace. Conversely, 
processing operation!! that do recover or 
regenerate materials so as to mak~ them 
available for further use are considered 
to involve reclamation. Examples are 
dewatering of wastewater treatment 
sludges before the dewatered sludges 
are recycled, and the treatment of 
wastewater before recycling. (See 48 FR 
14487/1, explaining that both of these 
operations inv~lve reclamation.) 30 

00 We are aware that under this reading there are 
probably no secondary materials generated or 
stored in impoundments that would be eligible for 
the closed-loop exclusion. The Agency intends this 
result. Secondary materials stored in impoundments 

Continued 
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By "return to the original process", the 
Agency means that the (uqreclaimed) 
secondary material must be returned to 
the same part of the process from which 
it was generated. The material need not 
be retumad tJ the same unit opem.Uon 
frcm which it was generated. It is 
sufficient if it is returned to any of the 
unit operations associated with 
production cf a particular product, if it 
originally was generated from one of 
those unit operations. For example, an 
emission control dust from a primary 
zinc smelting furnace could be returned 
to any part of the process associated 
with zinc produdion, such as the 
smelting furnace in the pyrolytic plant, 
or ~he dross furnace. A spent electrolyte 
from the primary copper production 
process could be returned to any part-of 
the process involved in copper 
productio11-including the roaster, 
con >erter, or tank house. An emission 
centro) dust from steel pru:luction could 
be returned to the sintering plant for 
processing before charging to the blast 
furnace. 

However, in the first example, if the 
emission control dust from the zinc 
smelting furnace was sent to by-product 
cadmium recovery operations, it would 
not be considered to be returned to the 
same of the process from which it was 
generated. This is because the cadmium 
production processes produce a 
different product from zinc production 
operations. For the same reason, if the 
spent electrolytes in the second example 
were sent to by-product recovery 
operations for recovery of nickel sulfate, 
they would not be considered to be 
returned to the original process. Note 
that this principle holds even if the by
product recovery operation is located at 
the same plant site. 

d. Variance For Hazardous Wastes 
That Are Reclaimed and Then Returned 
To The Origi:wl Process. We do believe. 
however, that EPA's proposal-that 
materials reclaimed before being reused 
in the original primary production 
process are not wastes-can have some 
apJ:IIcability. We are allowing for these 
situations by means of a variance. The 
standards and procedures for granting 
or denying a variance for this type of 
recycling are described in Section II.J. 
2.(b) of Part III of this preamble: 

are ordinarily waste-like. They usually are not 
stored in a manner that minimizes loss [see, e.g., 46 
FR 14486, as well as substantial portions of 
legislative history of the RCRA Reauthorization 
legislation], and virgin materials are rarely if ever 
stored L'l this way. We thus see this reJult-that 
was' ewater treatment sludges and other wet 
sludges are not eligible for the closed-loop recycling 
excbsion-as justified both conceptually and 
environmentally. 

e. Examples. The following examples 
illustrate the operation of this provision: 

• Primary smelting facility A 
generates a dry emission control dust 
that it uollects, stores, and resmelts in 
the origi"1·1l smelting furnace. 

The emission control dust is not a 
sol:d waste because it is returned to the 
original primary process without first 
being reclaimed. (This answer assumes 
thut the dust is not overaccumulated 
before it is resmelted.) 

• Primary smelting facility B 
generates a listed wastewater treatment 
sludge that it dewaters and returns to 
the original process. 

The wastewater treatment sludge is a 
solid waste because it is listed and must 
be reclaimed [in this case, recovered by 

· dewt~tering) before it is resmelted. 
• Generator C generates a spent 

solvent whiuh it distills and returns to 
the same dt.:g't'asi,.1g operation in which 
it was gener.:.~~.d. 

The spent solvent is a solid waste. 
Not only is it recll>imed before reuse, but 
it is not reused as a feedstock in a 
production process. (After the solvent is 
reclaimed, of course, it is a product and 
no longer a waste.) 

• Generator D generates a still bottom 
that it burns without reprocessing for 
energy recovery in a boiler in the same 
unit operation. 

The still bottom is a solid waste 
because it is burned for energy recovery. 
The closed-loop exclusion thus does not 
apply. Nor would it apply if recycling 
the 11till bottom constitutes disposal or if 
the still bottoms were overaccumulated 
before return to the original process. 

• Generator E, a petroleum refinery, 
generates a hazardous by-product from 
refining operations that is returned to 
the refining process and incorporated 
into fuels, asphalt, and other products. 

This process involves return of 
unreclaimed material to a primary 
production process but the by-product 
remains a waste because it is used as an 
ingredient in fuels and in products that 
are placed directly on the land. See 
§ 261.2(e)(2) (i) and (ii). 

3. Recycling of Secondary Materials 
by Primary Facilities. a. The Agency's 
Proposal. The remaining exclusion that 
EPA proposed was for secondary 
materials that are reclaimed in primary 
production processes. These were not 
considered to be solid wastes. Proposed 
§ 261.2(c)(t)(ii); 48 FRat 14477, 14488. 
The usual ex!lmple is secondary 
materials sent to a primary sme!ter for 
material recovery. The reason for the 
proposal was that these materials were 
substituting for the normal raw material 
feedstock. One result of this proposed 
exclusion would be differential 

regulation of secondary and primary 
facilities reclaiming the same materials, 
since the material could be a solid waste 
when reclaimed by a secondary smelter, 
but would not be when reclaimed by a 
primary smelter. 

The proposal was imprecise regarding 
the scope of the exclusion. For example, 
we did not discuss whether it made any 
difference if the primary reclaimer 
recovered the same materials (or even 
the same type of material) originally 
produced, whether recovery occurred at 
the same or a different site, or whether 
the primary reclaimer recovered its own 
or another person's secondary materials. 

There were many comments on this 
part of the proposal. Operators of 
primary processes supported it, while 
operators of secondary processes 
objected. Some states and 
environm<uital groups also objected. 

b. Modification of the Proposul. We 
have decided not to promulgate this 
exclusion as proposed, but rather to 
limit its scope to the closed-loop 
production situations discussed in the 
previous section. We think the proposal 
was in error in failing to differentiate 
among the different types of fact 
situations where a primary process 
would be used for reclamation-such as 
the part of the process involved, location 
of the recovery operation, and type of 
material recovered. The proposal, for 
example, could have applied to 
situations where: (a) Residues are sent 
off-site to be recovered, (b) residues go 
to a by-product recovery operation, or ' 
(c) where residues are recovered in 
ancillary operations and the material 
recovered is not marketable but can be 
used in a primary process. at The 
Agency does not believe that an 
unvarying rule like the one we proposed 
can properly cover all these situations. 
Rather, when a secondary material is to 
be recovered in an operation different 
from the one in which it was generated, 
we believe there is a continuum with 
secondary materials becoming more 
waste-like the more the recovery 
operation differs from the original 
process, and the more physically 
removed the recovery operation is from 
the original process. The nature of the 
secondary material-whether it is a 
sludge, by-product, or a spent material, 
or scrap metal, how frequently it is 
recovered, and how it is handled before 
recovery-also is highly relevant. The 
proposed rule was deficient in failing to 
account for all of these factors. 

81 Cryolite recovery from spent primary 
aluminum potliners is a possible example of this 
last situation. 
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We believe that the exclusion should 
apply only when residues from primary 
processes are returned in unreclaimed 
form to the original process where they 
are then reclaimed. This is the only 
situation where the Agency can say a 
priori that secondary materials 
reclaimed in primary processes are not 
wastes. 

The by-products and sh,1dges that are 
the residue from primary production 
proc~sses thus can potentially be solid 
wastes when they are reclaimed in other 
primary (or secondary) processes. They 
are wastes if they overaccumulate 
before being reclaimed, and they are 
wastes if they are listed in § § 261.31 and 
261.32. In determining whether to list 
certain sludges and by-products as 
hazardous wastes, we intend to take 
into account whether they should be 
considered to be wastes when 
reclaimed. If materials are reclaimed in 
primary processes (such as primary 
smelting operations), we will evaluate 
how frequently the material is recycled 
on an industry-wide basis, whether the 
material is replacing a raw material and 
the degree to which it is similar in 
composition to the raw material, the 
relation of the recovery practice to the 
principal activity of the facility, and 
whether the secondary material is 
managed in a way designed to minimize 
loss-all of which show that the 
material is handled as a commodity. 

As stated in the previous section, 
hazardous secondary materials returned 
for reclamation to the secondary process 
in which they were generated are not 
excluded from being wastes. The 
materials are not substituting for raw 
materials normally used, and the 
operations themselves-using as they 
often do spent materials as a principal 
feed-are reclamation processes, not 
ordinary production operations. Thus, 
return of a residue to this type of 
process is not the same as a continuous 
production ·operation. 

The final regulations thus provide that 
the following secondary materials are 
wastes when reclaimed by either 
primary or secondary reclamation 
operations, unless the materials are 
returned to the primary smelting process 
from which they were generated without 
first being reclaimed: 

(1) Sludges and by-products that are 
listed in § § 261.31 and 261.32 

(2) All hazardous spent materials; 
(3) All hazardous scrap metal. 

In addition, 
(4) Any secondary material is a waste 

if overaccumulated. 
c. Examples. The following examples 

illustrate these principles: 

• Primary smelter A generates a listed 
emission control dust that it sends to 
primary smelter B for metals recovery. 

The dust is a solid and hazardous 
waste because it is a listed sludge beJng 
reclaimed. · ' 

• Primary smelter B generates a listed 
emission control dust that it reclaims 
itself in an as-is condition in its own 
smelting furnace. 

The dust is not a solid waste because 
it is being reclaimed as part of a closed
loop recycling process, and has not been 
reclaimed before reintroduction to that 
process. 

• Primary aluminum smelter A 
generates spent potliners from which it 
recovers fluoride for use in its own 
process. 

The potliners, a spent material, are a 
solid waste. 32 They are not returned to 
the smelting process for recovery, but to 
a different unit operation. In addition, 
fluoride recovery is an ancillary activity, 
far removed from the production of 
aluminum, the principal activity of the 
primary aluminum facility. (In fact, this 
operation is probably best viewed as 
hazardous waste treatment because the· 
main purpose of the operation is to treat 
the cyanide in the potliners, not to 
recover fluoride. See 49 FR 8746 (March 
8, 1984).) 

• Solvent reclaimer S generates 
hazardous still bottoms from its 
distillation operation and mixes these 
still bottoms on-site with virgin oil. S 
then sends the mixture to a fuel 
processor. 

The still bottoms are solid wastes 
because they are used to produce a fuel. 
The fact that this operation occurs at a 
single site is irrelevant. The mixture of 
still bottoms and oil remains subject to 
regulation as a hazardous waste as well. 

I. Secondary Materials Specifically 
Excluded From the Definition of Solid 
Waste 

1. § 261.4{a)(6): Black Liquor 
Reclaimed and Reused in The Kraft 
Paper Process. Pulpmaking processes in 
the paper industry use chemicals to 
digest wood chips, and the spent 
chemicals are recovered from the 
digester, reclaimed by burning in a 
recovery furnace, and then reused in the 
digester in approximately their original 
form. "Black liquor" is the name given to 
the spent chemicals, which are caustic 
and sometime corrosive. Recovery and 
reuse of black liquor can occur at a 
single paper mill, and also can involve a 
second paper mill which reclaims black 
liquor for its own use or for reuse by the 

32 This waste is currently exempt from regulation 
as a result of EPA's interpretation of Section 
3001(b)(3) of RCRA. 

generating mill. All Kraft paper mills 
reclaim their black liquor (or have the 
black liquor reclaimed), and little is ever 
discarded. The Kraft process itself is not 
economically viable without recovering 
the black liquor. Black liquor is 
customarily stored in tanks before being 
reclaimed, but also is stored in surface 
impoundments. (The paper industry 
estimates that one-third of the 
approximately 125 domestic Kraft mills 
have black liquor impoundments.) 

The Agency has tentatively 
determined that black liquor, on a 
generic basis, meets the standards for a 
closed-loop variance (see section II.J.2. 
b. of Part 3 of the preamble below) and 
so is not a solid waste when recycled in 
this way. (We also indicated in the 
proposed regulation that black liquor 
recovery was a closed-loop type of 
operation. 48 FR 14489.) At least where 
black liquor is stored in tanks rather 
than in surface impoundments, black 
liquor reclamation is integrally tied to 
the Kraft paper production process, 
whether it occurs at a single or different 
plant. All Kraft mills practice black 
liquor recovery, and the recovery is 
economically essential to the process. 
An end use for black liquor is readily 
available. The whole operation is 
essentially an on-going process, with 
chemicals being used, recovered, and 
returned in their origimil form to the 
same process in which they were 
generated, or to an analogous process at 
a different facility. Because this 
operation appears to occur for all black 
liquor generated, we have determined 
that black liquor is not a solid waste 
when recycled in this way. 

The Agency, however, is continuing to 
investigate the degree of recycling that 
occurs when black liquor is stored in 
surface impoundments. Although some 
(and perhaps most) of the black liquor 
stored in impoundments is recycled in a 
closed-loop manner, there are some 
reasons to question whether this is 
invariably the case. These reasons are: 

• Black liquor may remain in 
impoundments without being recycled 
for long periods of time because of: (a) 
Inadequate capacity of the black liquor 
recovery furnace; (b) the lack of a 
nearby facility to sell or trade the black 
liquor; and (c) difficulties in pumping the 
black liquor from an impoundment due 
to contamination, dilution, or 
coagulation of the black liquor with 
impoundment bottom solids, wood 
chips, or rain. 

• Many black liquor impoundments 
are unlined, and so may leak. 

• Black liquor impoundments are 
often built to accommodate excess black 
liquor caused by process upset 
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conditions such as loss of a set of black 
liquor evaporators or loss of a recovery 
furnace. When this occurs, the black 
liquor in the impoundment is 
accumulated in excess of what can be 
accommodated at the facility and so 
may not be recycled, or not be recycled 
for a long time. 

In light of these uncertainties, the 
Agency is investigating further whether 
black liquor stored in an impoundment 
before recycling in the Kraft process is a 
waste. In addition, we note that black 
liquor that is disposed of and not 
recycled is a waste, and if hazardous, a 
hazardous waste. This includes black 
liquor that leaks, leaches, or overflows 
from an impoundment and is not 
recycled. Furthermore, the final rule 
states that black liquor stored before 
recycling remains subject to the rules on 
speculative accumulation. Thus, paper 
mills accumulating black liquor must 

· show that they are recycling 75% of the 
amount on hand at the beginning of a 
one-year period. 

In summary, today's final rule states 
that: 

• Black liquor accumulating before 
recycle to the Kraft paper process is not 
a Subtitle C solid waste. At least for the 
present time, this exclusion includes 
black liquor that is stored in a surface 
impoundment before recycling. The 
person accumulating must show that the 
black liquor is not being accumulated 
speculatively, or the black liquor will be 
considered to be a waste; 

Black liquor that is recycled in some 
other manner could be a waste and 
black liquor that is disposed of is a 
waste. 

2. § 261.4{a){7): Spent Sulfuric Acid 
Used to Produce Virgin Sulfuric Acid. 
Spent sulfuric acid is frequently used as 
a feedstock in the production of virgin 
sulfuric acid. It is normally reintroduced 
into the original sulfuric acid production 
process where sulfur values are 
recovered and absorbed into existing 
sulfuric acid. 45 FR 14487 n.30. Under the 
proposal, spent sulfuric acid recycled in 
this way was not considered to be a 
solid waste because it was used as an 
ingredient, used in a primary process, 
and was burned in an industrial furnac;:e. 
See 48 FR 14483, 14487 n.30, 14488 n.31. 

As discussed earlier (see Section E. 
above), some commenters questioned 
the regulatory status of spent materials 
that are reclaimed and then used as 
feedstocks. We indicated that normally 
the spent material would be considered 
to be a solid waste until it was 
reclaimed. However, we agree that our 
discussion of spent sulfuric acid at 
proposal (in footnote 30) created some 
confusion. 

To eliminate any confusion, we are 
promulgating a specific exclusion stating 
that spent sulfuric acid recycled in this 
way is not a solid waste. As we 
expi:lined at proposal, the spent sulfuric 
acid recycling process more closely 
resembles a manufacturing operation 
than a reclamation process. In addition, 
the operation is well established, and 
accounts for approximately 9% (in 1982) 
of the roughly 33 million tons of sulfuric 
acid produced annually. At least one 
state (California) has indicated by 
statute that spent sulfuric acid returned 
to the sulfuric acid production process is 
not a solid waste. EPA is therefore 
declaring explicitly that spent sulfuric 
acid returned to a sulfuric acid 
production process is not a solid waste. 
The acid is a hazardous waste if 
disposed (assuming it is corrosive or 
exhibits other hazardous waste 
characteristics), and could be a 
hazardous waste if recycled in some 
other manner (such as burning for 
energy recovery). 

J. § 261.2(£): Burden of Proof in 
Enforcement Actions 

EPA proposed that if respondents in 
enforcement actions raised a claim that 
a particular secondary material was not 
a solid waste (or was conditionally 
exempt from regulation) because it was 
recycled in a particular manner then 
they had the burden of proof to show 
that they were indeed recycling in that 
way. (Proposed § 261.2( d) and 48 FR 
14492.) We are adopting this provision in 
the final regulation. 

As discussed earlier in Section F, 
RCRA creates a broad remedial scheme 
to ensure that hazardous wastes are 
managed safely from cradle-to-grave. 
The regulatory framework envisaged for 
this problem extends to hazardous 
wastes being recycled, and normally 
includes any hazardous secondary 
material that is being recycled or that is 
accumulated with expectation of 
recycling. 

Certain exceptions to this remedial 
scheme to exist. We think it appropriate, 
and the rule states explicitly, that the 
burden of proof (in the sense of both the 
burden of producing evidence and the 
burden of persuasion) is on the persons 
claiming that their hazardous secondary 
material is not a waste because it is 
within the terms of any of these 
exceptions. This provision, thus, restates 
the legal principle that parties claiming 
the benefits of an exception to a broad 
remedial statutory or regulatory scheme 
have the burden of proof to show that 
they fit the terms of the exception. See, 
e.g. SEC v. Ralston Purina Co., 346 U.S. 
119, 126 (1953) (exception to Securities 
Act registration requirements); U.S. v. 

First City National Bank of Houston, 386 
U.S. 361, 366 (1967) (exception to merger 
provisions of Clayton Act): Arnald v. 
Ben Knowsky, Inc., 361 U.S. 316, 393 
(1960) (exception to Fair Labor 
Standards Act for retail sales); 
Weyerhauser, Inc. v. Castle, 590 F.2d 
1011, 1040 (D.C. Cir. 1978) .(burden of 
proof is on applicant for Agency-created 
fundamentally different factors 
variance). 

Viewed another way, the regulations 
presume that hazardous secondary 
materials stored before recycling are 
hazardous wastes. The person 
accumulating can prove, hcwever, that 
the materials are not wastes due to the 
manner of recycling (inclu • .:ing the 
amount of material being r!lcycled). 
These facts are within the special 
knowledge of the person accumulating 
the material. Presumptions of this type 
have been upheld consistently when 
they further interpret a remedial 
statutory purpose, guard against harm to 
public health and safety, and where the 
facts to rebut the inference are 
particularly within the knowledge of the 
other party. See Beth Israel Hospital v. 
NLRB, 437 U.S. 482, 493, 502 (1978); U.S. 
v. General Motors Corp., 561 F.2d 923, 
924 (D.C. Cir. 1977) (Leventhal J. 
dissenting in part). 

Furthermore, this type of claim is an 
affirmative defense, for which it is 
appropriate that the person asserting the 
defense have the burden of proof. In 
addition, the facts underlying the 
recycling defense would be peculiarly 
within the knowledge of the party 
asserting the defense, a situation as 
noted above where it is appropriate for 
that party to have the burden of proving 
the issue. We thus disagree with those 
commenters claiming that the Agency 
lacked authority, or was ill-advised, to 
allocate a burden of proof in this 
regulation. Indeed, the Agency has 
allocated burdens of proof to 
respondents in other regulations that 
create an affirmative defense or an 
exception to a generally applicable 
principle. See § 122.42(n)(4) (permittee 
has burden of proof to establish the 
affirmative defense of upset); § 124.5 
(National Pollutant Discharge 
Elimination System permit applicant has 
burden of persuasion that a permit 
authorizing a discharge of pollutants_ 
should be issued). This allocation of the 
burden of proof was affirmed in 
American Petroleum Institute v. EPA, 
661 F.2d 340, 352, 354 (5th Cir. 1981). 

There is no formal recordkeeping 
requirement in the regulation. However, 
persons must keep whatever records or 
other means of substantiating their 
claims that they are not managing a 
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solid waste because of the way the 
rna terial is to be recycled. 33 They also 
must show that they are not 
overaccumula-ting their secondary 
materials. See Section F.3. above. In 
addition, owners or operators of 
facilities claiming that they are engaged 
in recycling must show that they have 
the necessary equipment to dp so. 

Part III: Standards for Managing 
Hazardous Wastes That are Recycled 

l An Overview of the Final Regulations 

Section 261.6 of the final regulation 
contains the regulatory requirements for 
hazardous wastes that are recycled. The 
final rule contains many of the 
provisions that were proposed, but also 
eliminates all but one of the proposed 
conditional exemptions. The other major 
change from the proposal is that we are 
adopting standards and procedures for 
certain variances. 

A. Outline of the Final Regulations 

As in the proposal (and as under 
current regulations), hazardous wastes 
to be recycled-called "recyclable 
materials" in the regulation-are 
ordinarily subject to regulation under 
Parts 262 and 263 of the regulations 
(when generated and transported) and 
to the storage facility requirements in 
Parts 264 and 265 (when stored before 
recycling). We usually do not regulate 
the recycling process itself, except when 
the recycling is analogous to land 
disposal or incineration. (See 45 FR 
33092~3 (May 19, 1980); see also H.R. 
Rep. 98-198, supra, at 46 indicating that 
uses constituting disposal and burning 
for energy recovery are to be regulated.) 
In addition, certain recyclable materials 
and certain types of recycling are 
subject to regulatory standards that are 
not completely identical to those 
contained in Parts 262 through 265 and 
Parts 270 and 124. The regulatory 
standards for these types of recycling 
activities are contained in various 
subparts of Part 266. Section 261.6(a)(2) 
serves as a cross reference, listing those 
recyclable materials and recycling 
activities subject to special standards. 
We are adopting Part 266 standards for 
the following recycling activities or 
recyclable materials: · 

.•--1.Ises constituting disposal; 
• burning for energy recovery in 

boilers and industrial furnaces and 

"Absence of documentation not only would 
make it difficult or impossible for a respondent to 
carry its burden of proof, but also would itself be 
evidence that the claimed recycling is a sham. See 
Section II.H.l.c. above 

using recyclable materials to produce a 
fuel; 

• recyclable material from which 
precious metal are to be recovered; 

• spent lead-acid batteries being 
reclaimed. 
Used oil that is to be recycled will 
eventually be regulated under Part 266 
but presently is exempt from regulation 
during the time it takes to develop 
standards consistent with the 
requirements of the Used Oil Recycling 
Act and the HSWA (see 48 FR 14496). 

We also are exempting permanently 
two types of recyclable materials
industrial ethyl alcohol to be reclaimed, 
and used batteries or cells returned to a 
battery manufacturer for regeneration
from all Subtitle C regulation. These 
exemptions are found in § 261.6(a)(3). 

Scrap metal (that is hazardous) and 
that is to be recycled is also exempt for 
the present time while the Agency 
investigates further whether there is a 
need for regulation and what an 
appropriate regulatory regime might be 
if regulation is necessary. · 

Finally, we have added variances 
from § 261.6 or Part 266 (as well as 
§ 261.2) for certain types of recyclable 
materials and recycling activities. These 
variances-to be implemented at the 
Regional or State level-can result in 
increased regulation, or (for materials 
determined not to be solid wastes) no 
regulation. Standards for granting or 
denying variances are fo•md in § §260.31 
and 260.32 (·variance from being a solid 
waste), and 260.40 (additional regulation 
of generators or storage facilities). 
Procedures for implementing these 
variances are found in new § § 260.33 
and 260.41. 

B. Elimination of Conditional 
Exemptions 

EPA proposed that four types of 
reclamation activities be conditionally 
exempt from regulation: (1) A single 
person reclaiming his own hazardous 
wastes; (2) a single person reclaming 
another's hazardous wastes for his own 
use; (3) batch tolling reclamation 
arrangements; and (4) precious metal 
reclamation. With the exception of 
precious metal reclamation, we are not 
adopting these exemptions in the final 
rule. (We are also soliciting comment as 
to whether batch tolling reclamation 
procedures should be eligible for a 
variance.) As stated in Part I of the 
preamble, we have concluded that there 
is danger of substantial harm from leaks 
and spills if these activities are not 
regulated. We are supported in this 
conclusion by comments of states, 

hazardous waste management 
organizations, environmental groups, 
and the Congressional Office of 
Technology Assessment. 

We have also concluded that all of the 
Part 264/265 standards should apply to 
those recycling situations that are not 
conditionally exempt. We considered 
whether it was possible to develop 
tailored standards for these facilities, 
leaving out those regulatory standards 
which guard solely against the risk of 
overaccumulation (a risk unlikely to be 
present; see 48 FR 14477) and retaining 
those standards which guard against 
risk of spills or leaks. 

This type of tailoring proved 
impossible. Design and containment 
standards for containers, tanks, and 
piles are necessary to protect against 
leaks and spills, and were indeed 
devised largely to prevent these risks. 
Closure and financial responsibility 
requirements, which do guard against 
overaccumulation, also provide 
protection should leaks or spills occur. 
Thus, facility owners and operators 
must ensure that contamination that has 
occurred during operation of the facility, 
such as by spills or leaks, will be 
controlled, minimized, or elinimated so 
that post-closure escape of 
contaminants will not occur. See 
§ 264.111, 264.112(a)(3), and 264.114. The 
financial responsibility provisions 
ensure that funds will be available to 
carry out closure responsibilities, 
including those just mentioned. 
Contingency and emergency procedures 
are also needed to respond to short-term 
spills or fires, as are requirements for 
preparedness and prevention. The 
tracking requirements of the manifest 
system are needed if the whole 
regulatory system is to be enforceable 
and implementable (most state 
commenters were emphatic on this 
point; many industry commenters 
likewise favored use of a manifest). 
Transportation standards are chiefly 
designed to protect against risks from 
spills, and to ensure proper tracking, as 
are the Part 262 generator standards. 
We consequently cannot justify tailored 
regulations for these types of operations. 

C. Summary 

Tables 9 and 10 compare the various 
provisions of the current, proposed. and 
final regulations. Table 11 provides a 
flow chart which identifies the various 
requirements for the different recycling 
activities and materials. 
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TABLE 9. COMPARISON OF THE VARIOUS PROVI· 

SIONS BETWEEN THE EXISTING, PROPOSED, 

AND FINAL RULES 

Subject 

Exemption lor 
recycled 
hazardous wastes 
exhibiting a 
characteristic. 

Existing 
provision Proposal Final rule 

§ 261.6 (a)... Eliminated... Eliminated. 

General regulatory § 261.6 (b) .. § 261.6 (c), § 261.6 (b) 
standards lor (d) and and (c). 
recycled (e). 
hazardous wastes. 

Redesignation of ....................... § 261.6 (a) ... § 261.6 (a). 
recycled 
hazardous wastes. 

Complete ....................... § 261.6 (b) § 261.6 (a) 
exemption lor (vii). (3). 
certain recyclable 
materials. 

Conditional 
exemptions for 
certain recyclable 
materials. 

Reference to 
tailored 
management 
standards for 
recyclable 
materials. 

Standards lor uses 
constituting 
disposal. 

....................... § 261.6 (b) Eliminated 
(i)-(iv). excopt 

lor 
precious 
metal 
recycling 
(Part 
266 
Subpart 
F). 

....................... § 261.6 (f) ... § 261.6 (a) 
(2). 

....................... § 261.6 (e) .. Part 266 
Subpart 
c. 

TABLE 9. COMPARISON OF THE VARIOUS PROVI

SIONS BETWEEN THE EXISTING, PROPOSED, 

AND FINAL RULES-Continued 

Subject 

Standards lor 
recyclable 
materials to be 
bunned lor energy 
recovery. 

Existing 
provision Proposal Final rule 

....................... § 261.6 (b) 
(v). 

Part 266 
Subpart 
D. 

Standards lor spent ...................... . Part 266 
Subpart 
D. 

Part 266 
Subpart 
G. 

lead-acid 
batteries being 
reclaimed. 

Variances ................................................................ .. Part 260 
(stand
ards and 
proce
dures). 

TABLE 10. COMPARISON OF THE REGULATORY 

REQUIREMENTS BETWEEN THE PROPOSED 

AND THE FINAL RULE FOR THE VARIOUS 

RECYCLING ACTIVITIES 

Activity 

Use constituting 
disposal. 

Proposal 

Regulate as land 
disposal (waste
derived products 
placed on the 
land were not 
defined as solid 
wastes). 

Final 

Regulate as land 
disposal; 
exempt waale
dsrh(ed producta 
lor the time 
be!ng. 

TABLE 10. CoMPARISON OF THE REGULATORY 

REQUIREMENTS BETWEEN THE PROPOSED 

AND THE FINAL RULE FOR THE VARIOUS 

RECYCLING ACTIVITIES-Continued 

Activity 

Burning In boilers 
or Industrial 
furnace lor 
energy recovery. 

Generator 
reclaiming own 
wastes. 

Person reclaiming 
someone else's 
wastes for own 
use. 

Wastes reclaimed 
pu;suantto 
batch tolling 
agreements. 

Wastes reclaimed 
to recover 
precious metals. 

Spent lead-acid 
batteries being 
reclaimed. 

Regulate 
transportation 
and storage ol 
liSted wastes 
and hazardouS 
sludges before 
burning; burning 
Is exempt; 
blenders would 
also be 
regulated when 
they store spent 
materials 
exhibiting a 
hazardous 
waste 
characteristic. 

Conditionally 
exempt 

Final 

Regulate 
transportation 
and storage ol 
listed wastes 
and sludges 
before burning; 
burning is 
exempt 

Regulate under 
Parts 262-265. 

...... do........................ Regulate under 
Parts 262-265. 

...... do........................ Regulate under 
Parts 262-265. 

...... do ........................ Conditionally 

Regulate when 
battery reaches 
the reclaimers' 
site. 

exempt (Part 
266, Subpart F). 

Regulate when 
battery reaches 
the reclaimers' 
site (Part 266, 
Subpart G). 

BILLING CODE 6580-50-M 
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Table tt: Decision Tree Which Identifies the 
Various Regulatory Requirements for the Different 
Recycling Activities and Materials 

Hazardous secondary 
Materials/Recyclable 
Materials 

I 
Is recyclable material Yes Material is not 

subject to hazardous 
waste control 

exempt under 40 CFR ---------------------> 
261.4(b) or 261.6(a)(4) 

.Yes Regulated urrdar Is recyclable material 
used in a manner con
stituting disposal 

-------------------------> Subpart C of 

Is recyclable material 
used as a fuel or used 
to produce a fuel 

Part 266 

Yes Regulated under 
------------------------> Subpart D of 

Part 266 

Is recyclable material 
accumulated speculatively 

Yes Regulated.under 
---------------------> S§261.6(b)'and (c) 

Is recyclable material 
reclaimed 

BIWNG CODE 6560-50-C 

Yes 
----> 

Are precious 
metals 
reclaimed 

Are spent-lead 
acid batteries 
recla.imed 

Yes Regulated under 
----> Subpart F of 

Part 266 

Yes Regulated under 
----> Subpart G of 

Part 266 

[: _____________ , 
Regulate under 
SS261.6(b) and (c) (All other 

reclamation) 

645 
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II. Discussion of Specific Provisions of 
the Regulation 

A. Section 261.6(a)(1): Recyclable 
Materials 

To avoid conceivable stigmatization 
EPA proposed that hazardous wastes ' 
that are to be recycle·d be called 
"regulated recyclable materials." Most 
comments favored this approach, and 
we are adopting it in the final rule, 
choosing the less cumbersome name 
"recyclable material." As stated in the 
proposal, however, all Section 7004(b) 
announcements and notices regarding 
permits for facilities managing these 
materials must still refer to hazardous 
waste. See 48 FR at 14493/3. 

B. Section 261.6(a)(2)(i) and Part 266 
Subpart C: Recyclable Materials Used in 
a Manner·Constituting Disposal 

1. The Proposal Rule. EPA proposed 
that hazardous wastes used in a manner 
that constitutes disposal be regulated 
under the Part 264 and 265 regulations 
applicable to land treatment or landfill 
disposal. Storage and transportation 
occurring before the actual recycling 
also were to be fully regulated. See 48 
FR 14496-497. Only materials placed 
directly on the land in an "as-is" 
condition or placed on the land after 
simple mixing were defined as wastes, 
however, and so were subject to these 
requirements. Most commenters 
indicated that the land treatment and 
landfill regulations were inappropriate 
for this type of recycling because those 
regulations contemplate existence of a 
f~cility whereas use constituting 
disposal recycling activities occur in a 
variety of situation-specific contexts . 
which may be dissimilar. Certain of the 
land disposal regulations, they argued
such as closure or post-closure care or 
liner installation requirements-would 
be very impractical to apply to a 
recycling situation where a hazardous 
sludge was used as road-base material 
on a stretch of highway. Other facility 
stand~rds, they claimed, such as plant 
secunty, or preparedness and 
prevention, normally don't apply to this 
kind of recycling. 

2. The Final Rule. The Agency has 
decided to promulgate the regulatory 
scheme essentially as proposed. The 
changes from the proposal, explained in 
3. below, have to do with a clearer 
explanation of what type of chemical 
changes to a waste-derived product 
result in deferral of regulation. Under 
the final rule, hazardous wastes placed 
on the land in the form genera ted, or 
after simple mixing that doesn't 
significantly alter the waste's chemical 
character, are subject to regulation 
under the Part 264 and 265 permit 

requirements for landfill or land 
treatment facilities. The Agency indeed 
has.indicated as long ago as the 
preamble to the May, 1980 interim status 
standards that these regulations would 
apply to hazardous wastes placed on the 
land, whether or not recycling is a 
purpose of the activity. See 45 FR 33205-
206 (any benefit, such as providing crop 
nutrients, from placing hazardous 
wastes on the land is incidential, and 
the practice is to be regulated as land 
treatment); see also 48 FR 14484/3 (April 
4, 1984) (direct application of hazardous 
waste to land as fertilizer is land 
treatment, citing the Background 
Document for the July 26, 1982 land 
disposal permitting standards). 

It may be, as commenters state, that 
the Agency ultimately can develop a 
more tailored regulatory system for 
wastes recycled to the land. We are not 
able to do so at the present time. See 
Sections II.C.1. and 2. of Part II of the 
preamble. Since the Agency is 
implementing a statute designed to 
control hazardous wastes placed on the 
land, it is inappropriate to defer . 
regulating this practice any longer. The 
Agency therefore does not intend to 
delay regulating this practice while a 
different regulatory scheme is developed 
and debated. If wastes are safe to put on • 
the ground, the delisting mechanism 
provides some means of demonstrating 
that the practice can occur without 
reg~lation. (See § 260.22 which applies 
to hated wastes; wastes exhibiting a 
characteristic of hazardous waste could 
not be placed on the land without 
complying with applicable Part 284 or 
265 standards.]34 

We note that the HSWA includes a 
prohibition banning use of hazardous 
waste (except wastes exhibiting the 
characteristic of ignitability) mixed with 
waste oil, used oil, or other materials for 
dust suppression or for road treatment. 
See RCRA amended Section 3004(1). We 
are adding this prohibition to the 
hazardous waste regulations in another 
rulemaking codifying provisions of the 
HSWA. 

3. Exemption For Hazardous Waste
Derived Products. As we indicated in 
Part II of the preamble, we are deferring 
regulation of hazardous waste-derived 

. products that are placed on the land. We 
are deferring action because waste
derived products may present less 
potential risk than wastes placed 
directly on the land without significant 
chemical change, due to the chemical 

.. De listings do not apply on a site-specific basis, 
however. The petitioner muut demonstrate that the 
waste will not cause substantial harm to human 
health and tho environment if left unregulated in 
any reasonably-occurring manngoment setting. 

alteration and dilution of toxic 
constituents that can occur in the course 
of the process. Use of hazardous waste
derived commercial products on the 
land also is more clearly a recycling 
activity than direct waste application 3s, 
and this use thus is a better candidate 
for separate regulatory standards. In 
any case, the Agency wishes to obtain 
public comments on this issue in the 
context of a specific proposal. 36 

The final rule thus states that 
products that contain hazardous wastes, 
which wastes have undergone a 
chemical reaction so as to become 
inseparable by physical means, are not 
presently subject to RCRA Subtitle C 
regulation when they are used in a 
manner constituting disposal. We think 
the phrase 'have undergone a chemical 
reaction so as to become inseparable by 
physical means' expresses our intention 
better than the language used at 
proposal, namely 'without essential 
change to their identity or after simple 
mixing'. The waste-derived products for 
which we are deferring regulation are 
those where the hazardous wastes have 
undergone chemical bonding, so that 
they are chemically transformed. The 
waste-derived products for which we 
are not deferring regulation are those 
where the waste is mixed but not 
chemically reacted. (An exception is for 
commercial hazardous waste-derived 
fertilizers which would not have to 
undergo chemical bonding to be 
exempt.) The language used in the final 
regulation is drawn from 40 CFR § 116.3 
(definition of "mixture") but expresses a 
familiar physical concept. See 
Condensed Chemical Dictionary, 10th 
ed., Van Nostrand Reinhold Co. (1981). 

Examples of hazardous waste-derived 
products in which contained wastes 
have undergone chemical bonding, and 
so are deferred from regulation, are 
waste-derived cement and asphalt. In 
these processes, the constituents 
polymerize and so are essentially 
Inseparable by physical means. 37 They 

.. The Agency was not considering waste-derived 
products In itA 1980 preamble statement quoted 
earlier. 

•• We note, however, that the wastes must 
contribute to the effectiveness of the waste-derived 
product for the Agency to regard the waste as being 
recycled. For example, a waste used in a fertilizer 
would have to contain nutrients or micronutrients; a 
waste uaed in cement would have to have 
pozzolanic properties. If a waste does not contribute 
to the product, we consider the waste to be 
disposed of. 

"'Technically, not every constituent Introduced to 
Cijment or u;;p11alt becomes chemically bonded to 
the polymer. Some constituents become trapped in 
the _polymer rather than chemically bound. Because 
cement and asphalt are not viewed as chemical 
mixtures and are commercial products. the Agency 
intends to defer regula lion of hazardous wastes
derived cement and asphalt at this time. 
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are not in solution or otherwise mixed. 
On the other hand, wastes applied to the 
land after drying or dewatering remain 
subject to regulation. Hazardous wastes 
that are mixed with used oil are another 
example of wastes that are mixed, not 
chemically reacted. See 48 FR 14496/1. 
They therefore are subject to regulation 
under the landfill or land treatment 
facility standards if applied to the land. 

The final rule also states that a waste
derived material must be a commercial 
product before it is exempt from 
regulation under this provision. A 
commercial product is one marketed for 
general use, not just the use of the waste 
generator or user. If a generator were to 
add a waste to other material so that the 
waste is chemically reacted and then 
were to apply the waste-derived product 
to its own land without also selling the 
product, the land application would 
remain regulated under today's rule 
because it does not involve a 
commercial product. (This answer 
assumes the waste remains hazardous 
after the chemical change.J38 

The Agency recognizes that the 
distinctions between wastes subject to 
regulation when placed on the land and 
hazardous waste-derived produets for 
which regulation is deferred are not 
ideal. A better scheme is the one we 
ultimately envision, where all of these 
wastes are potentially subject to 
regulation and (at least for waste
derived products) a mean exists for the 
producer or user of the product to 
demonstrate that the product is safe to 
use in a situation-specific context. This 
scheme requires further development 
and proposal before it can be 
implemented. In the interim, we are 
regulating those practices most closely 
resembling land disposal. 

4. Exemption for Commercial 
Hazardous Waste-Derived Fertilizers. 
The Agency indicated at proposal that 

· many waste-derived fertilizers were not 
covered by the proposed rule. 48 FR 
14485/1. Commenters pointed out that 
the mixing involved in producing mixed 
waste-derived fertilizers does not 
ordinarily change the chemical 
character of the wastes contained in the 
product, and asked for further 
clarification of the rule as it applies to 
waste-derived fertilizers. 

We do not intend to regulate 
commercial waste-derived fertilizers at 
this time because we need to study 
further the possible hazards associated 
with their use. We are therefore 
indicating in the final rule that 

•• For this reason, stabilized waste that are 
applied to the land are not covered by this provision 
because stabilized wastes are not commercial 
products. To the same effect, see 48 FR at 14485/1. 

commercial waste-derived fertilizers are 
not subject to regulation at this time. 
(We also note·that the normal 
application of such fertilizer does not 
appear to constitute a release under the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLA). See CERCLA Section 
101(22)(D) and S.Rep. No. 96-848, 96th 
Cong. 2d Sess. 46.) By 'commercial 
fertilizers', we mean fertilizers produced 
for the general public's use and not for 
the exclusive use of the generator. When 
a hazardous waste generator applies its 
waste, mixed or not, solely to its own 
land as a fertilizer, we believe that 
disposal is a major purpose of the 
practice, and that the land disposal rules 
should apply. See 45 FR 33205-206. 

5. Regulation of The Transport and 
Storage of Hazardous Waste Before 
Processing of Waste-Derived Products 
To Be Placed On The Land. The final 
rule also regulates immediately all 
transport and storage of these wastes 
before the time they are actually 
processed into waste-derived products 
to be placed on the land. Likewise, if 
wastes are placed on the land in the 
form generated or after simple mixing, 
they are subject to regulation when 
stored or transported before being 
placed on the land. For purposes of 
transportation and storage, therefore, 
these wastes are regulated like all other· 
hazardous wastes prior to land disposal. 
The Agency believes that these wastes 
can pose the same hazards when stored 
and transported as other wastes 
awaiting land disposal, and 
consequently that comparable 
regulation is called for. There have 
indeed been a number of damage 
incidents associated with both transport 
and storage of hazardous wastes prior 
to processing to produce waste-derived 
products to be placed on the land, 
confirming that regulation is necessary. 
(See Appendix A, Damage Incidents.) 

6. Example. The following example 
illustrates how these provisions will 
operate: 

• Generator G generates a hazardous 
sludge that can be used as an ihgredient 
in fertilizer. G stores the waste in a pile 
for 30 days and then ships it by truck to 
a fertilizer-producting plant (F), who 
stores it in a pile and later blends it with 
other materials and sells the resulting 
product as a commercial fertilizer. The 
fertilizer eventually is sold and applied 
to the land. 

G is a generator subject to Part 262 
standards, and its storage pile requires a 
Part 264 permit or must meet interim 
status standards (waste piles are not 
covered by the 90-day accumulation 
exception in § 262.34). The transporter 

must comply with Part 263. F, the 
fertilizer producer, must obtain a storage 
permit for its waste pile or comply with 
interim status requirements. The waste
derived fertilizer is not presently subject 
to regulation because it is sold as a 
commercial product. 

C. Section 261.6(a)(2)(ii) and Part 266 
Subpart D: Recyclable Materials Burned 
for Energy Recovery in Boilers and 
Industrial Furnaces 

We already described (in Section II. 
D. of Part II of this preamble) that for the 
time being, the Agency is leaving in 
place the regulatory system contained in 
existing§ 261.6. We summarize these 
existing requirements here: 

• Generators sending listed 
hazardous wastes (i.e. wastes listed in 
§ § 262.31 or 261.32 or blended mixtures 
containing these wastes), or hazardous 
sludges to fuel processors or burners are 
subject to Part 262. Generators who 
store these same wastes before burning 
for energy recovery must comply with 
the Part 264 or Part 265 storage 
standards or with § 262.34. Generators 
storing non-sludge characteristic wastes 
before burning them for energy recovery 
are exempt from regulation. 

• Transporters taking listed 
hazardous wastes and hazardous 
sludges, or blended mixtures containing 
these wastes, to fuel processors or 
burners are subject to Part 263. 
Transporters taking unlisted, non-sludge 
hazardous wastes directly from 
generators to fuel processors or to 
burners, or taking hazardous waste
derived fuels (i.e. fuels which contain 
hazardous waste) from fuel processors 
to burners, are not subject to regulation 
(when they transport such wastesJ. 

• Hazardous waste fuel processors 
are subject to full regulation under Part 
264/Part 265 when they store listed 
wastes and hazardous sludges 
(including mixtures containing these 
wastes before processing. The fuel they 
produce is not subject to regulation. 

• Hazardous waste fuel burners are 
subject to storage requirements when 
they store listed wastes and hazardous 
sludges, but not when they store non
sludge unlisted wastes or hazardous 
waste-derived fuels received from fuel 
processors who didn't generate the 
waste. 

• Burning of hazardous wastes for 
legitimate energy recovery in boilers or 
in industrial furnaces is not presently 
subject to regulation. 

These rules are temporary only. Our 
forthcoming proposed rule on burning 
hazardous waste and contaminated 
used oil sets forth our contemplated 
regulatory regime. 
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We also note that the HSWA contains 
two provis{ons relevant to this · 
discussion; The first prohibits cement 
kilns located in cities ~ith populations 
greater than 500,000 from burning 
hazardous waste fuel unless the kiln 
complies with requirements applicable 
to hazardous waste incinerators. See 
RCRA amended Section 3004( q)(C)(2)(i). 
Since the prohibition is imposed by 
statute, it applies to all hazardous waste 
fuels, not just hazardous waste fuels 
containing listed wastes and sludges. 

The second statutory requirement 
involves labelling of hazardous waste 
fuels. The new amendments provide that 
any person who produces, distributes, or 
markets a hazardous waste fuel must 
include a warning label in the invoice or 
bill of sale stating that the fuel contains 
a hazardous waste and listing all 
hazardous wastes contained therein. 
See RCRA amended Section 3004(r)(1). 
This requirement again applies to all 
hazardous waste fuels, and so applies to 
fuels containing characteristic spent 
materials and by-products, as well as 
listed wastes and sludges. Certain 
hazardous waste fuels are exempt from 
this warning label requirement, 
however. These are petroleum coke 
containing hazardous waste ingredients 
(unless the coke exhibits a hazardous 
waste characteristic), and fuels from 
petroleum refining containing oil-bearing 
hazardous wastes indigenous to refining 
(amended Sections 3004(q)(2)(A) and 
3004(r) (2) and (3)), respectively. 

These requirements are being added 
to the hazardous waste regulations by 
another rulemaking proceeding which 
codifies portions of the HSW A. 

D. Section 261.6(a)(2)(iii) and Part 266 
Subpa~t E: Recycled Used Oil 

This provision is reserved for the 
regulations implementing the Used Oil 
Recycling Act (UORA) (Section 3014 of 
RCRA). This provision requires EPA to 
conduct an analysis and evaluate the 
effect of regulation on used oil recycling. 
EPA presently is conducting studies and 
developing regulations that satisfy the 
requirements of the UORA. We will 
soon propose the first of these 
regulations dealing with contaminated 
used oil burned for energy recovery, and 
will be proposing additional regulations 
in the future. 

E. Section 261.6(a)(2)(iv) and Part 266 
Subpart F: Precious ~eta! Reclamation 

1. Retention of The Partial Exemption. 
Although EPA has concluded that most 
of the proposed conditional exemptions 
are unwarranted, we continue to believe 
that the exemption for precious metal
containing wastes being reclaimed for 
their precious metal content remains 

justified because of the high value of the 
metals being reclaimed. We noted in the 
first part of this preamble that a 
11ecision on how carefully wastes are 
stored before reclamation turns largely 
on a weighing of how valuable the 
wastes are and the cost of buying virgin 
products to replace reclaimed materials. 
The·precious metals being reclaimed 
from these wastes are at the high end of 
the value continuum, ranging from 
values of approximately $9.00 per troy 
ounce (silver) to $600.00 per troy ounce 
(iridium and rhodium). 

An examination of how these wastes 
are managed confirms.that they are 
accorqed special care due to their value. 
Management of these material~t 
ordinarily is characterized by vecy 
careful. handling from·point of 
generation to point of recovery. Wastes 
contai!iling these metals are at least 
placed in containers, and are sometimes 

. neutra[ized, dried and shipped-with 
armed guards-in pouches to the 
reclaimer. Reclaimers and generators 
often enter into batch tolling 
agreements, requiring reclaimers to 
return ihe theoretically reclaimable 
amount of metal to the generator. For 
this puq~ose; wastes are typica:Ily 
assayed by both the generator and the 
reclaimer for precious metal content, 
and precautions ~re taken by the 
reclaimer to avoid loss. Wastes are 
containerized before reclamation; the 
Agency is not aware that open piles or 
impoundments are used for storage. 
Accumulation time by reclaimers also 
tends to be short (less than one month), 
because reclaimers often are required to 
return the reclaimed metal (or cash) to 
the generator within that time. 39 

The Agency thus believes that the 
value of the contained metals, 
corrobQrated by the usual management 
practices for these wastes, supports the 
partial exemption. At the same time, the · 
Agency does not believe a complete 
exemption is warranted. As pointed out 
in the proposal, individual precious 
metal operations have caused 
environmental harm, and some of the 
wastes ibeing reclaimed-such as spent 
cyanide solutions-are very hazardous. 
In this regard, we note that some 
precious metal reclaimers themselves 
supported a partial, rather than total 
exemption. (See, e.g., Comments of 
Engleha:rd Industries Division, July 30, 
1983.) 
. The 'rule consequently states that 
wastes to be recycled are exempt from 
all but the following requirements: 

•• A memorandum to the record from the Agency's 
Effluent Guidelines Division documents these 
statements. 

(a) Notification requirements under 
·Section 3010 

(b) Manifest requirements· 
(c) Requirements precluding 

overaccumulation; and 
. (d) Recordkeeping requirements to 

document that wastes are not being 
overaccumulated. 

Manifest requirements are necessary 
to create a paper trail to track wastes 

. from the generator to the reclaimer. To 
enforce the requirement against 
overaccumulation, we are reguiring 
generators, reclaimers, and intermediary 
facilities accumulating the wastes to 
keep records showing the volume of 
wastes on-hand at the beginning of the 
calendar year, the amount of waste 
generated or received during the one
year period, and the amount of waste 
remaining at the end of the period. 

We are making this portion of the rule 
effective immediately because the 
regulated community does not need time 
to come into compliance. RCRA 
amended Section 3010. 

2. Definition of Precious Metal. As 
used in the final regulation, precious 
metal reclamation includes reclamation 
operations recovering gold, silver, 
platinum, palladium, the platinum group 
metals (iridium, osmium, rhodium, 
ruthenium) or any combination of these. 
This is essentially the definition used in 
the proposal (the proposal omitted the 
metal osmium), and is the same 
definition used by the Agency in 
developing effluent limitation guidelines 
for the precious metal reclamation 
subcategory (40 CFR Part 421). The only 
comments disagreeing with this 
definition suggested (without 
explanation) that beryllium, germanium, 
gallium, and indium also be included. 
These metals are not ordinarily 
classified as precious, and eommodity 
prices for these metals ordinarily are · 
much lower than for the' precious metals 
(in some cases, several hundred times 
less). The Agency also has little 
information on the handling practices 
for wastes containing these materials or 
whether these wastes would be 
hazardous. We therefore are not 
expanding the list of precious metals at 
this time. 

3. Distinguishing Sham Operations. 
We also note that sham recovery 
operations merely claiming to be 
engaged in precious metal reclamation 
are not exempt under this provision. 
Sham operations not only include those 
where no precious metals are present. 
but those where precious metals are 
present only in trace amounts, or in 
amounts too low to be economically 
recoverable. The regulations 
consequently state thRt the reclamation 
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facility must be recovering economically 
significant amounts of precious metals 
from each waste for the waste to be 
conditionally exempt. For example, 
wastes from which small amounts of 
silver are recovered by a facility not 
ordinarily engaged in precious metal 
reclamation would not be exempt from 
regulation. Other factors indicating 
sham precious metal recycling are lack 
of strict accounting by either the 
generator or reclaimer of wastes to be 
reclaimed, storage (such as in open piles 
or impoundments) by either the 
generator or reclaimer not designed to 
protect wastes from release, payment to 
a reclaimer to accept wastes, or absence 
of efficient recovery equipment at the 
reclaimer's site. Generators or 
reclaimers engaged in this type of sham 
recycling without complying with RCRA 
regulations are of course managing 
hazardous wastes without complying 
with applicable regulatory standards. 

4. Status of Wastes From Precious 
Metal Reclamation When Hazardous 
Wastes Are Reclaimed Several 
commenters questioned the statement in 
the preamble that wastes from precious 
metal reclamation are presumptively 
hazardous if the material being 
reclaimed is a hazardous waste. This 
statement does no more than recite 
existing regulations (see § 261.3(c)(2)), 
and is justified factually here because 
the hazardous portions of the wastes are 
not recovered but remain in the process 
residue. (Effluent sampling data shows 
high toxic metal and cyanide 
concentrations in wastewater from 
precious metal reclamation operations 
reclaiming electroplating sludges and 
related wastes.) Commenters presented 
no data disputing these conclusions. In 
addition, individual precious metal 
waste generators and reclaimers have 
the option of delisting the wastes from 
the reclamation process if they believe 
they are not hazardous. 

F. Section 261.6(a)(2)(v) and Part 266 
Subpart G: Spent Lead-Acid Batteries 
Being Reclaimed 
• ·EPA proposed that spent lead-acid 
batteries be regulated when stored by 
the persons reclaiming them, either a 
battery cracker or a secondary lead 
smelter. These spent batteries would not 
be regulated, however, when handled by 
persons other than reclaimers, such as 
retailers, wholesalers or local service 
stations, or during transportation. Spent 
batteries stored at intermediate 
collection centers also would not be 
regulated. See 48 FR 14498-499. 

Many commenters supported these 
regulations, including significant 
segments of the lead recycling industry. 
Other commenters disagreed that the 

risks presented by storage of spent lead
acid batteries warrant regulation. Still 
other commenters, including most of the 
commenters from the lead recycling 
industry, stated that battery storage by 
independent collection centers 
presented greater risks than storage by 
reclaimers. They stated that collection 
centers tended to store batteries for a 
longer time than reclaimers, and 
sometimes in larger amounts, and 
provided examples of improper handling 
by collection centers. There was 
consensus, however, that initial 
collectors and transporters did not 
require regulation. 

We have decided to adopt the 
proposed regulation without significant 
change. Acid spillage from uncracked 
batteries can cause significant harm, 
and starers have no (or minimal) 
incentive to store spent batteries 
without acid spillage. We are impressed 
that even some lead recycling industry 
members accept the need for regulation 
of spent battery storage. We also note 
that many states regulate various 
aspects of spent battery recycling 
(including. in many cases, storage by 
battery reclaimers ), 40 confirming a need 
for regulation. Damage cases cited in the 
April 4 preamble provide further 
corroboration. 

The Agency is continuing to 
investigate whether regulation of 
intermediate collection sites is 
appropriate. These battery collection 
sites are managed, for the most part, by 
the same persons who operate scrap 
metal collection sites, and scrap metal 
and spent batteries are usually 
accumulated by these persons at the 
same sites. We therefore will address 
this issue as part of our study of 
hazardous scrap metal storage. 

G. Recyclable Materials Exempt from 
Regulation 

1. Section 261.6{a}{3}{i): Reclaimed 
Industrial Ethyl Alcohol. Industrial ethyl 
alcohol can become contaminated 
during use. and may then be returned to 
a distillery for redistillation. Spent 
industrial alchol exhibits the 
characteristic of ignitability. 

EPA has decided to exempt industrial 
ethyl alchol that is reclaimed from any 
RCRA regulation because the entire 
reclamation operation already is 
regulated by the Bureau of Alcohol. 
Tobacco and Firearms from point of 
spent ethyl alcohol generation to point 

' 0 The States of Pennsylvania, South Carolina. 
Texas, Missouri, New York, California, Oklahoma. 
Orego"n and Indiana regulate various aspects of 
spent battery recycling. See Comments of General 
Battery Corporation to Proposed Effluent 
Limitations and Standards for Nonferrous Metals 
Manufacturing. August 15, 1983. 

of redistillation. These regulations 
require operating permits for individual 
industrial ethyl alcohol distilleries and 
users. These permits must address 
(amon~ other things) ethyl alcohol 
storage (including storage of spent ethyl 
alcohol), plant security, and 
recordkeeping. See 27 CFR 19.156, 
19.159, 19.166, and 19.271-19.281 
(requirements for distillers} and 
§§ 211.41-211.50. and 211.91-211.96 
(requirements for users}. Tracking from 
the generator to the distiller likewise is 
controlled. !d. § § 211.217.-211.219. There 
is also incentive to avoid loss of alcohol 
because there is tax liability of $10.50 
per gallon of spent ethyl alcohol. and 
this tax is imposed, and ordinarily not 
remitted, in the event of loss. /d., 
§§ 19.561-19.563. In light of this 
comprehensive cradle-to-grave existing 
regulatory system. further RCRA 
regulation would be redundant. 

2. Section 261.6{a}{3}{ii): Used 
Batteries Returned to a Battery 
Manufacturer for Regeneration. This 
exemption is identical to the one 
proposed. See 48 FR 14496/2. (In 
response .to comment, we also note that 
returning an unused battery for 
regeneration would not involve waste 
management. because the battery would 
be a commercial product being recycled. 
See § 261.33.) In essence, the practice 
involves returning a commercial product 
for regeneration, an activity not 
ordinarily regulated. All comme11ts on 
this issue supported the proposal. (We 
note, in response to a comment, that 
used battery cells returned to a· 
manufacturer for regeneration also are 
covered by this exemption.) 

3. § 261.6{a){3}{iii): Used Oil 
Exhibiting a Characteristic of 
Hazardous Waste. This temporary 
exemption was discussed in Section Il.E. 
above. 

4. § 2616.{a}{3}{iv): Scrap Metal. The 
Agency has determined not to regulate 
(for the time being) hazardous scrap 
metal that is being reclaimed. This is an 
interim measure. We are continuing to 
study which types of scrap metal may 
be hazardous. 41 We also are continuing 
to study the modes of scrap 
management by collection centers and 
by end reclaimers, and are also studying 
marketing arrangements in the industry. 
Other on-going work deals with the 
impacts (both environmental and 
economic} of possible regulation, the 
feasibility of enforcement if regulation 
should be necessary, and whether 

41 Preliminary results of Agency studies indicate 
that most scrap metal is not hazardous. although 
some types exhibit EP toxicity. 
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tailored regule.~ions can or she c;.ld be 
developed for hazardous scrap mctu!. 

The Agency expects to c!e:~rmine 
from this investigatio:l which t:.rpes of 
scrap metal are hazardc~f'. wl-,ethr the 
regulation of transportat:t.::l a::d Et"'rage 
is necessary, and what an ar;pmpriate 
regulatory t·egin;e m;ght be for t:H:;:,a 
types of scrap metal thc:t are hazard;Jus. 
Since we do not yet have answers to 
these questions, we are de1erring 
regulation. 

We are not deferring regulation of 
non-scrap metal-bearing hazardous 
wastes that are reclaimed. The Agency 
already has made a determination that 
these wastes are hazardous, that 
regulation is necessary to protect human 
health and the environment, and what 
appropriate regulatory standards dwuld 
be. Thus, such metai-bearing wastes as 
spent batteries, spent mercury, and 
spent acids and caustics a;:e subject to 
§ 261.6 (or Part 266) regulatory 
standards under today's rule. 

H. Section 261.6(b) a.""td (c): 
Requirements for Generators, 
Transporters, and Storage Facilities 

1. The Generally Applicable 

Sh.:ldu,-;:.~q. Tl~cs3 prm·';,icns s~ate that 
perseus gt;l:crallng, transp01ting, or 
storing rccyclabl.:: ma.+crial~. who ure 
not expliritly addressed in § 261.6[3.), 
are subject to all of tl:r> a;.plicub!e 
requirements of Parts 262, 263, 264 and 
265 cf the r::;tr..Jat:o~s, as well as to 
appli::at;e parm;t reqwremcnts. Thus, 
hazardous wastes that are to be 
reclaimed are r,cwrecl by tiese 
provisions. Haza:dous wastes that are 
accum.ula!ed speculatively also are 
covered. 42 As noted, these provisions 

•• Ao we nrted in L"'e Apri14 preamble, persons 
who o,·era<:=lulate wastes ?.::e m•bject to 
regulation as storage facilities when a year alapses 
without sufficient turnover of material. [However. 
as noted in the rule. and in Section II.F.3.b. of Part 2 
of the pre&nble, mHterials that are stored in a unit 
covered by I 261.4(c] are not covered by the 
overaccumulation provisions.) These persons have a 
six-month period to come into compliance with 
applicuble storage re:juirements or to ship all 
accumulated hazardous wastes to a Subtitle C 
facility. 48 FR 14499/2-~. Peri!Cn& ar.cumulating 
h11znrdous wa,;!eo spaculat!vrly are subject to 
immediate regulation as generators [if they generate 
the wastes) or as storage facilities [if they store 
anoter perm'!l' s wastes. if they store their own 
wastes in piles or in impoundn,ents, or if they store 
their own waetes in tanks and containers for longer 
than 90 days or for less than 90 days without 
complying with the provision& of§ 262.34). 

will apply to most of the activities that 
would have been conditic.nally exempt 
under thP. proposal, as well as to 
situatio:ls (!:uch as reclamation by an 
indepemk:r~t reclaimer selling reclaimed 
prodt1cts to L~e general public) that we 
already propused to regulate fully. 

The following chart compares the 
extent of coverage under the May 19, 
1980 regulations [40 CFR 261.6[b)) with 
today's final regulation for those 
recyclable materials not regulated under 
the special standards in Part 266-
namely recyclable materials being 
reclaimed or accumulated speculath•ely. 
For wastes being reclaimed, the 
principal extension of regulation is to 
spent materials exhibiting a 
characteristic of hazardous waste. 
Sludges that are not listed as hazardous 
wastes, however, are no longer 
regulated when reclaimed. In addition, 
unlisted by-products and spent -
materials are now subject to regulation 
when accumulated speculatively (i.e. 
without sufficient amounts being shown 
to be recycled). Commercial chemical 
products listed in 40 CFR § 261.33 are 
not subject to regulation when recycled 
in any of these ways. 
BILUNG CODE 65GG-50-II 
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TABLE 12: Comparison of Regulation Under May 19, 1980 Regulations 
and Under Amended §261.6 for Recyclable Materials Not 
Subject to Regulation Under Part.266 Standards 

Acumulation Without~ Accumulation 
Sufficicent Amounts Without A Known 

Reclamation ··Being Recycled Recycling Market 
May 19 Final Rule May 19 

Spent Materials yes yes yes 
Listed in 
§§261.31 or 261.32 

Spent Materials no yes no 
Exhibiting a 
Characteristic of 
Hazardous Waste 

I 
Sludges Listed in yes yes yes 
§§261.31 or 261.32 

Sludges Exhibiting yes no yes 
a Characteristic 
of Hazardous Waste 

By-products Listed yes yes yes 
in §§261 .31 or 
261.32 

By-products Exhibi- no no no 
ting a Character-
istic of Hazardous 
Waste 

Scrap metal no no no 

Commercial Chemi- no no no 
cal Products 
Listed· in §261.33 

Yes - Subject to regulation under Parts 262-265 

No - Not subject to regulation 

BILUNG CODE 1560-50-C 

Final Rule May 19 Final Rule 

yes yes yes 

yes yes yes I 
yes yes yes 

yes yes yes 

I 
I 

yes yes yes I 
I 
I 
I 

yes yes yes 

no yes yes 

no no no 

651 
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2. Conforming Amendments to 
§§ 261.5, 264.1, and 265.1. EPA proposed 
that hazardous wastes that are exempt 
from regulation when they are to be 
recycled are not included in the small 
quantity generator calculation. 48 FR at 
14493 n. 38. This proposal was a 
conforming amendment to existing 
§ 265.1(c), which already embodies this 
principle. We are promulgating this 
amendment in final form to.day. Since 
there are fewer conditional exemptions 
than at proposal, however, fewer 
recycled hazardous wastes will be 
excluded from the small quantity 
generator calculation. As at proposal, 
spent lead-acid batteries that are to be 
reclaimed are excluded from the small 
quantity generator calculation because 
they are not subject to regulation in the 
hands of the generator.43 

The amendments to § § 264.1 and 265.1 
also are conforming. They indicate that 
these sections do not apply to activities 
that are conditionally exempt or 
excluded from regulation, or that are 
regulated under a Part 266 standard. 
(The Part 266 standard may, of course, 
make reference to a Part 264 or 265 
standard.) 

3. Revision of§ 260.10: Definition of 
"Designated Facility". In response to 
comment, the Agency also is adopting a 
rule relating to manifesting of hazardous 
wastes to recycling facilities that 
introduce the wastes directly into the 
recycling process without prior storage. 
These recycling facilities are not 
required to obtain storage permits under 
the May 19, 1980 rules(§ 261.6(b); see 
also 48 FR at 14498/2 to the same effect), 
nor under the rules adopted today. This 
is because the Agency does not regulate 
the actual process of recycling, but only 
generation, transportation, and storage 
occurring before actual recycling. 45 FR 
33093/1 (May 19, 1980). However, 
generators sending hazardous wastes to 
these facilities, and transporters 
carrying these wastes, are required to 
deliver the wastes to "designated 
facilities" and to include the name, 
address, and EPA identification number 
of these facilities on the accompanying 
manifest. A "designated facility" is 
defined as a facility with a Part 264 
permit or operating pursuant to interim 
status (§ 260.10). 

These rules consequently are in 
conflict because recycling facilities that 
do not store are not "designated 
facilities" (they do not have permits or 
interim status), and, under a literal 
reading of the present rules, are unable 

43 Precious metal wastes are to be included when 
making the small quantity generator calculation 
because these wastes are subject to regulation in 
the hands of the generator. 

to receive wastes for recycling. This 
obviously was not thP. Agency's 
intention. Accordingly, the Agency is 
amending the definition of designated 
facility so that recycling facilities that 
do not store before recycling can receive 
hazardous wastes. 

The amendment states that facilities 
regulated under § 261.6(c)(2) of the 
regulations are also to be considered 
designated facilities. Section 261.6(c)(2), 
in tum, states that recycling facilities 
that donot store are required to notify 
the Agency under Section 3010 
(obtaining an identification number in 
the process), and to comply with 
manifest requirements under § § 265.71, 
265.72, and 265.76. 

The Agency stresses that this 
amendment is an interim one and is 
designed to solve the immediate conflict 
between different regulations. We are 
not making a final decision that these 
facilities require only minimal 
regulation . .In fact, we are considering 
whether these facilities should be 
subject to additional requirements to be 
implemented through individual permits. 

We also stress that very few facilities 
recycle wastes without first storing 
them. In this regard, we note that tanks 
or containers in which some incidental 
settling occurs but which are used 
primarily for storage are subject to 
regulation under the storage facility 
permit standards. 44fhis is in keeping 
with the policy of the current regulation 
that only the actual process ofrecycling 
is to be left unregulated. Examples of 
recycling processes that occur without 
prior storage are where spent batteries 
are introduced directly to a battery 
shredding machine without prior 
storage, or when spent solvents are 
placed in a distillation unit without prior 
storage. 

I. Variances 
EPA is adopting several variance 

provisions in the final rule. One of these 
provisions results in increased 
regulation (and so is a variance from 
otherwise applicable standards or 
exemptions), while the others result in a 
determination that materlals recycled in 
certain ways are not solid wastes. These 
provisions are described below. 

1. Case-by-Case Regulation. a. The 
Substantive Standard. EPA proposed 
that various recycling activities 
conditionally exempt from regulation be 

"For purposes of this point. piles and 
impoundments are rarely considered to be an 
integral part of the hazardous waste recycling 
process because wastes are not secure from loss, 
and because recovery from them (if any) ia 
inefficient. Piles and impoundments at non-exempt 
hazardous waste recycling facilities consequently 
are subject to regulation. · 

subject fo case-by-case regulation if 
they accumulated, stored, or burned 
hazardous wastes in a manner 
insufficient to protect human health and 
the environment, to be determined 
based on criteria enumerated in the rule. 
Proposed § 261.6(g), 48 FR 14510. We 
believed this provision necessary in 
order to regulate individual unsafe 
operations, while maintaining an 
otherwise appropriate exemption. 

Many comments supported this 
provision, but other commenters 
objected. They complained that the 
Agency was giving with one hand but 
taking back with the other, that the 
provision vested too much discretion in 
the Regional (or authorized State) 
Administrator because decision-making 
standards were too broad, and that this 
type of provision deprived facilities of 
needed c~rtainty. (Many of these same 
commenters argued that the Agency 
should vest Regional Administrators 
with authority to grant individual 
variance(!, based upon standards far 
broader than in the case-by-case 
regulatory provision.) 

The Agency has determined to adopt 
most of the provision as proposed, 
except that we are not promulgating a 
case-by-case provision for boilers and 
industrial furnaces burning hazardous 
waste for energy recovery. We note that 
the provision has less significance than 
at proposal, because it applies only to 
wastes utilized for precious metal 
reclamation. Applicability at proposal 
was to other types of conditionally 
exempt operations, which now will be 
fully regulated. We believe this type of 
provision remains needed in spite of its 
reduced applicability, to guard against 
mishandling of precious metal
containing waste. Indeed, we know that 
damage incidents have occurred at these 
facilities. The case-by-case regulatory 
provision also allows the Agency to 
control individual facilities without fully 
regulating the entire class. 

The Agency also does not accept the 
argument that the regulatory standard is 
too broad. Regional officials must fmd 
that the wastes are not being contained, 
or that incompatible wastes are being 
stored together. Relevant factors are the 
type and quantity of waste accumulated, 
the mode and length of accumulation, 
and the type of hazard posed by the site. 
The Agency not only believes that these 
standards are sufficiently clear, but 
notes they are modelled on long
standing provisions in the Agency's 
National Pollutant Discharge 
Elimination System permit regulations 
providing authority for regional officials 
to require case-by-case regulation of 
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facilities holding general permits. [See 
48 FR 14494 n.40.) 

We have a number of reasons for not 
promulgating the case-by-case provision 
for boilers and ind•1strial furnaces. Most 
important, the Agency already is well on 
the way to establishing standards for 
these facilities. We will propose to ban 
burning of hazardous wastes in non
industrial boilers, and shortly will 
propose permitting standards for 
remaining boilers and industrial 
furnaces. These standards should either 
be effective, or be close to being 
effective, by the time an enforcement 
action could be brought, decided, and a 
permlt issued under the case-by-case 
provision. Furthermore, the Statement of 
Enforcement Policy (see Section II.D.2.il. 
of Part 2 of the preamble) remains in 
force and serves as a partial safeguard 
against abusive situations until the 
permit standards become effective. In 
light of these considerations, it does not 
seem worth the resources necessary to 
implement the case-by-case provision 
for boilers and industrial furnaces. 

One commenter argued that the 
Regional Administrator must show an 
"imminent threat to human health and 
the environment" before case-by-case 
regulation could be invoked. We 
disagree. This standard, similar to that 
in Section 7003 of RCRA, may be more 
stringent than required for issuing a 
RCRA permit (see Section 3004). Since 
the case-by-case provision amounts to a 
determination that an individual facility 
requires a RCRA permit (or must comply 
with Part 262 accumulation standards), 
the suggested standard is inappropriate. 

As a matter of organization, we are 
codifying the substantive standa_rds for 
case-by-case regulation in § 260.40. 
These standards are thus grouped with 
other provisions that are individual in 
application and effect, such as delistings 
and variances. Procedures for case-by
case proceedings are found in new 
§ 260.41. 

b. Procedures for Case-by-Case 
Determinations. We are adopting the 
procedures that we proposed. Upon 
deciding that precious metal-containing 
waste at a particular location should be 
regulated, the Regional Admininstrator 
(or authorized state) will issue a notice 
to the person storing the waste stating 
why the waste is considered to be 
improperly contained (for instance, 
because contaminated runoff from a pile 
of the waste is seeping into soil, surface 
water or ground water). If the perton is 
accumulating the material on-site for 
less than 90 days and the material is 
being held in tanks or containers, the 
notice will require compliance with the 
provisions of Subparts A. C. D, and E of 
Part 262. (These generators already are 

required to comply with subpart B [the 
manifest requirements) of Part 262. See 
§ 266.70(b)(2).) The notice becomes final 
within 30 days, unless the person 
accumulating requests a hearing, in 
which case a public (non-evidentiary 
legislative) hearing will be held. EPA 
will provide notice of the hearing to the 
public, and allow public participation at 
the hearing. The Regional Administrator 
will issue a final order after the hearing 
stating whether or not compliance with 
Part 262, Subpart A, C, D. and E is 
required. The order becomes effective 30 
days after service of notice of the 
decision unless a later date is specified 
or unless review the Administrator is 
requested. The order may be appealed 
to the Administrator by any person who 
participated in the public hearing. The 
Administrator may then choose to grant 
or deny the appeal. Final Agency action 
occurs when a final order is issued and 
Agency review procedures are 
exhausted. (Cf. § 124.19 where 
analogous p::ocedures are used for 
appeals from RCRA permits.) Judicial 
review, in our view, should be in a Court 
of Appeals since the Agency's decision 
and implementing procedures are ' 
analogous to those used in issuing a 
permit. (See RCRA Section 7006(b), 
indicating that review of RCRA permit 
issuance decisions are in a Court of 
Appeals.) 

If the person is storing the material for 
longer than 90 days, storing in a pile or 
impoundment, or storing off-site, the 
notice will require him to apply for a 
storage permit within 60 days to six 
months of being notified, the precise 
date for applying to be specified by the 
Region or authorized state. 45 Permit 
applicants normally have six months to 
submit a Part B permit application. (See 
40 CFR 270.10(e)(4).) We are providing 
the authority to request a shorter time 
period because facilities subject to this 
provision ordinarily will be causing 
actual berm or have the potential to 
cause immediate harm. The person can 
challenge the determination that he is 
storing a hazardous waste through the 
permitting process, either in the public 
hearing, or in comments filed on the 
draft permit, or on the notice of intent to 
deny the permit. The fact sheet 
accompanying the permit would specify 
the reasons for the Agency's 
determination. (As noted in the 
proposal, these procedures are identical 
to those in 40 CFR 124.52 (case-by-case 
permitting of facilities otherwise subject 

.,EPA proposed that persons submit pennit 
applications within 60 days of being notified. We 
are giving the Region or state the option of 
specifying up to six months to submit applications 
to allow room for procedural flexibility. 

to general permit standards under the 
Clean Water Act).) -

Several commenters urged that a 
separate hearing be afforded before 
requiring the facility to submit a storage 
permit application. We think the 
procedures we have chosen strike a 
proper balance between public and 
private interests. The Agency's interest 
in having a single proceeding is strong. 
EPA will invoke this provision when a 
facility is storing wastes in a manner 
that is insufficient to protect human 
health and the environment. There may 
be actual (and certainly threatened) 
release of hazardous wastes. It will be 
important, in such situations, that the 
facility manage the wastes in 
compliance with Part 264 standards as 
soon as possible. Substantial delay 
could result in increased harm or 
increased risk of harm. A separate 
initi&l proceeding (potentially fo:bwed 
by judicial review) to determine whether 
the facility should be required to obtain 
a permit could well result in lengthy 
delay, substantially prejudicing the 
public interest. 

Furthermore, the facility will be 
engaging in conduct-storage of 
hazardous waste-that by statute 
normally requires a permit. They 
probably will be engaging in conduct 
which is an abuse of the regulatory 
exemption for precious metal-containing 
wastes. The government's interest again 
is strong that the abuse cease, and that 
the normally-mandated statutory 
scheme-issuance of a permit-be 
implemented without delay. 

Finally, the government has an 
administrative interest in avoiding 
successive proceedings. As we noted in 
adopting § 124.52, "(t)o allow (a 
separate hearing before reqJiring a 
permit application) would produce long 
delays and a potential for two 
consecutive hearings on closely related 
issues." 48 FR 32879 (June 7, 1979). 

A facility's·interest in having a 
separate hearing is its ability to 
challenge the determination that a 
storage permit is required before being 
required to submit a permit application. 
We think the facility's interest in 
avoiding this cost 46 is outweighed by the 
public interests outlined above. 
Moreover. EPA would allow the 
applicant to comment on the 
determination throughout the permitting 
pro.cess. We note also that EPA's 
procedures allow the facility to remain 

'"The estimated cost of completing a tank and 
container permit application is approximately 
$10,000 (assuming 75 drum capacity or 5.000 gallon 
capacity). Pope-Reid Associates Inc .. Unit Cost 
Analysis af Port 264 and Part B Tank and 
ConiJiners Storage Analysis (Aprit, 1983). 
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operating while it applies for a permit. If 
the procedure in the rule were 
unavailable, the Agency might seek 
more draconian relief against a facility 
under Section 7003 of RCRA, which 
could entail cessation of facility waste 
handling operations. 

2. Variances from Classification of a 
Solid Waste. EPA did not propose any 
variance provisions, but did solicit 
comments as to whether general or 
specific types of variances were 
justified. See 48 FR 14499-500. Industry 
commenters generally supported the 
idea of variances, but were not specific 
about substantive standards for granting 
or denying them. 

EPA continues to think that variances 
for broad classes of recycled wastes are 
unwarranted, because the variances
would too easily become surrogate 
permits. Thus, we reject the notion of 
granting variances because recycled 
wastes are being stored safely. 

We do believe, however, that certain 
discrete variances are warranted, and 
we are adopting these in the rules 
promulgated today. There are three such 
provisions covering situations where 
there can be a question of whether the 
material is a waste. A variance, if 
granted, would state that the material is 
not a waste. We describe below what 
these activities are, and the substantive 
and procedural standards for granting or 
denying a variance. 

a. Materials Accumulated Without 
Sufficient Amounts of Materials Being 
Recycled. As explained earlier (see 
&action II.F.3.f of Part II of the 
preamble), this provision was proposed 
on April4, although it was not formally 
called a 'variance'. It states that persons 
who fail to turn over 75 percent of their 
accumulated wastes in a year can 
petition the Regional Administrator (or 
the state in an authorized state) to 
declare that the material is not a waste, 
in spite of the failure to recycle 75 
percent. The provision now appears in 
§ 260.30 (instead of § 261.2 as proposed. 
Standards for granting a variance are 
contained in § 260.31. They are virtually 
the same as those we proposed, except 
that variances could continue to be 
granted beyond a two-year 
accumulation period, and there are no 
conditions precedent on the amount to 
be recycled before applying for a 
variance. 

Procedures for granting or denying 
this variance are contained in § 260.33. 
These procedures (identical to those for 
the other variances) are discussed in 
Section 3 below. 

b. Materials That Are Reclaimed And 
Then Reused Within The Original 
Primary Process in Which They Were 
Generated. EPA proposed that materials 

that are reclaimed and then reused 
within the original production process in 
which they were generated are not solid 
wastes. As explained in Section II.H.2. 
of Part II of the preamble, we have 
decided that the proposal was too broad 
and we have narrowed the provision to 
apply only to materials returned to the 
original primary production process 
without first being reclaimed. 

We nevertheless believe that there 
may be some situations where a 
material can be reclalmd before being 
reused within the original primary 
production process and not be a solid 
waste. Although the principle is not 
invariably true, there can be occasions 
when this type of recycling is an adjunct 
to the original primary process, 
constituting a closed loop. See 4fl FR 
14488. We thus are allowing for these 
situations by means of a variance. 

The standards for granting a variance 
are contained in § 260.31(b). The 
Regional Administrator (or authorized 
state) Is to decide whether the 
reclamation operation is an essential 
part of the primary production process. 
The following criteria bear on that 
decision: 

• How economically viable the 
production process would be if it were 
to use virgin materials alone. The more 

. significant the cost saving, the more the 
situation is like one single production 
process. For example, the Kraft paper 
process cannot be operated 
economically without some recovery 
and recycling of black liquor. (See 
section I. in Part 2 above.) 

• The prevalence of the recycling 
practice on an industry-wide basis. The 
more wide-spread the practice, the more 
likely it is to be a production process. 

• The extent to which handling of the 
material before it is reclaimed is 
designed to minimize loss of material. 
Materials utilized in production 
processes should be stored in a way that 
minimizes loss. 47 Thus, the more 
precautions that are taken to store a 
material before reclaiming it, the more 
the situation is like a production 
process. Situations where materials are 
stored before reclamation in open 
unlined piles, unlined impoundments, or 
leaking tanks and drums, consequently 
are less likely to be granted this 
variance. 

• The time periods between 
generation of the material and its 
reclamation, and between reclamation 

"See, for example. the many comments to this 
effect from industry commenters in the record to 
this rulemaking. See also comments from various 
industry commenters supporting the Agency's rule
found in § 261.3(a](2](iv](D)-to exempt de minimis 
losses of§ 261.33 commercial chemicals to process 
wastewater from the mixture rule presumption. 

and reuse in the original process. The 
longer the elapsed time between each of 
these steps, the less likely the operation 
is to be viewed as a single process. 
(Operations that are cyclical. or require 
long accumulation time to be viable, 
could still be eligible, however.) 

• The location of the reclamation 
operation in relation to the production 
process. We are expanding this criterion 
beyond the proposal, where we limited 
the provision to reclamation operations 
conducted at the same plant site. We 
are not including this as a condition 
precedent to granting of this variance, in 
response to comments that closed-loop 
recycling situations can extend beyond 
a plant boundary. However, the more 
physically close the reclamation 
operation is to the production process, 
the more likely the situation is to be 
viewed as closed-loop recycling. 

• Whether the reclaimed material is 
used for its original purpose when it is 
returned to the original primary 
production process, and whether it is 
returned in substantially its original 
form. Operations are most like a closed
loop operation when the reclaimed 
material is returned to the original 
production process in substantially Its 
original form for its original purpose. 

• Other factors. as relevent. 
The Regional Administrator can rely 

on any or all of these criteria, and can 
weigh them as he deems appropriate. 
We also note that there are a number of 
conditions an applicant must meet 
before he is eligible for this variance. 
First, the material must be returned as 
feedstock to the "original primary 
.Production process". "Original primary 
production process" has the same 
meaning as in § 261.2(e)(iii), and is 
discussed in Section U.H.2. of Part II of 
the preamble. (In response to comment, 
we note that if a plant were to generate 
the same secondary material from 
different processes, commingle the 
secondary material and reclaim it, and 
return the reclaimed materials for reuse 
in the original processes, the operation 
could be eligible for this variance even 
though the reclaimed materials have 
become commingled. The commingling 
does not so alter the nature of the 
transaction as to vitiate the underlying 
policy of this closed-loop variance.) The 
material that is returned also must be 
"reused" when returned to the original 
process. We mean by this that the 
material must contribute directly to the 
production process as an ingredient, 
reactant, or an alternative feedstock. 
Secondary materials returned to a 
smelting furnace are an example. 
Solvents reclaimed and utilized for 
degreasing are not, because the 
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reclaimed solvents are not contributing 
tp the production process. 48 Finally, the 
reclamation and reuse must both be 
conducted by the sar.1e "person", 
although not necessarily at a single 
plant site. ("Person" is defined in 
§ 260.10 and in RCRA as including 
among others, single corporations and 
other legal entities.) 

c. Materials That Have Been 
Reclaimed But Must Be Reclaimed 
Further Before Recovery Is Completed. 
The final variance from being a solid 
waste is for materials that have been 
reclaimed but must be reclaimed further 
before recovery is completed. We 
indicated in the proposal that 
reclamation processes are not 
completed until the end-product of the 
process is recovered, giving as an 
example, recovery of lead from spent 
batteries, which can require two 
operations-cracking and smelting-to 
be complete. 48 FR 14499 n.57. The 
material being reclaimed thus remains a 
waste until reclamation is finished. 

We think this principle is generally 
sound, but that there may be some 
exceptions where the initial reclamation 
step is so substantial that the resulting 
material is more commodity-like than 
waste-like even though no end-product 
has been recovered. Possible examples 
are processes producing fluxes similar in 
composition to virgin ore concentrates. 
We consequently are allowing the 
Regional Administrator to grant a 
variance for materials that have been 
reclaimed, not completely recovered, but 
after initial reclamation are commodity
like in spite of having to be reclaimed 
further. 

The criteria for making this decision 
are: 

• The degree of processing that the 
material has undergone and the degree 
of further processing required. The more 
substantial the initial processing, the 
more likely the resulting material is to 
be commodity-like. Conversely, the 
more substantial the processing that is 
yet to occur, the less likely the initially
reclaimed material is to be commodity
like. For example, a spent solvent sent 
to an initial reclaimer who settles out 
debris and then sends the solvent to be 
distilled would not be eligible for this 
variance. 

• The value of the material after it 
has been reclaimed. Obviously, the 
more valuable a material is after initial 
processing, the more likely it is to be 
commodity-like. 

• The degree to which the initially
reclaimed material is like an analogous 

"The second example on p. 14488/2 of the 
proposal contained an erroneous implication in this 
regard. 

row material. If the initially-reclaimed 
material can substitute for a virgin 
material. for instance as feedstock to a 
primary process, it is more likely to be 
commodity-like. 

• The extent to which an end market 
for the reclaimed material is 
guaranteed. If the applicant can show 
tha~ there is an existing and guaranteed 
end market for the initially-reclaimed 
material (for instance, value, traditional 
usage or contractual arrangements), the 
material is more likely to be commodity
like. 

• The extent to which the reclaimed 
material is handled to minimize loss. 
The more carefully a material is 
handled, the more it is commodity-like. 

• Other relevant factors. 
The Regional Administrator (or an 

autho~ized state) may weigh these 
factors as she sees fit, and may rely on 
any or all of them to reach a decision. In 
addition, the variance applies only to 
wastes after they have been initially 
reclaimed. Applicable regulatory 
requirements for the waste before initial 
reclamation are unaffected. The initial 
reclaimer will thus be a RCRA storage 
facility, and have to obtain a permit to 
store the wastes before reclaiming them. 
If a variance should be granted, 
however, the recovered material is not a 
waste and the subsequent reclaimer is 
not a RCRA facility. 

3. Variance to be Classified as a 
Boiler. As discussed in I.B. of Part 2 of 
the preamble above, EPA also is 
adopting a variance provision to allow 
the Regional Administrator to classify 
certain enclosed flame combustion 
devices as boilers even though they do 
not otherwise meet the definition of 
boiler contained in § 260.10. See 
§ 266.32. The Regional Administrator is 
to consider how nearly the unit meets 
the definition of boiler, considering: 

• The extent to which the unit has 
provisions for recovering and exporting 
energy in the form of steam, heated 
fluids. or heated gases; 

• The extent to which the combustion 
chamber and energy recovery equipment 
are of integral design; 

• The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; 

• The extent to which exported 
energy is utilized; 

• The extent to which the device is in 
common and customary use as a 
"boiler" functioning primarily to 
produce steam, heated fluids, or heated 
gases; and 

• Other factors, as appropriate. 
4. Procedures for Variances. We are 

promulgating a new§ 260.33 which 
contains procedures for granting or 

denying the four types of variances just 
described. In essence, an applicant must 
submit a written application to the 
appropriate EPA Regional Office (or 
authorized state). If a recycling 
transaction is conducted in more than 
one Region or state (i.e. the generator is 
in one region and the recycler is in 
another), the application should be 
submitted to the region or state in which 
the recycling activity occurs. The 
application should address the standard 
and criteria applicable to the particular 
variance, and state generally why grant 
of a variance is justified. The Regional 
Administrator will. consider the 
application and will issue a writteri draft 
notice tentatively granting or denying 
the variance, and giving reasons for this 
action. (In many cases, an inspection · 
probably is necessary to rule on an 
application.) Notification of this 
tentative decision will be provided by 
newspaper advertisement and radio 
broadcast in the area where the 
recycling facility is located. The 
Regional Administrator will accept 
comment on the tentative decision for 30 
days, and may also hold a public 
hearing upon request or at his 
discretion. Any hearings will be 
nonadjudicatory. The Regional 
Administrator will issue a final decision 
after receipt of comments and after the 
hearing (if any), and this decision may 
not be appealed to the Administrator. 

5. Should EPA Adopt a Variance for 
Batch Tolling Agreements. EPA 
proposed that hazardous wastes 
reclaimed pursuant to batch tolling 
agreements would be conditionally 
exempt from regulation. A batch tolling 
agreement is a contract between 
generator and reclaimer whereby a 
generator retains ownership of the 
waste. sends the waste to a reclaimer, 
and receives back the reclaimed portion. 
The proposal further specified that: (1) 
The generator had to send the wastes to 
.a reclaimer within 180-days of 
generation, (2) the wastes had to be 
reclaimed and returned within 90 days 
of receipt by the reclaimer, and (3) the 
reclaimer could not commingle wastes 
being reclaimed under a batch tolling 
agreement with wastes of another 
generator. In adclition, the reclaimer had 
to be paid according to the amount of 
reclaimed material returned to the 
generator, and paid more as the amount 
of material returned increased (i.e. the 
reclaimer would not be paid a flat fee 
regardless of the amount of reclaimed 
material returned). 

As discussed above, EPA is not 
finalizing most of the proposed 
conditional exemptions becaus·e the risk 
of damage from spills and leaks 
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indicates the:: reg-dation is n"t:uLsc.;y to 
protect hu:nen hca:th snd the 
environment. W<J ur<) soliciting further 
comment, however, as to \vhethel' 
reclaimers who reciaim pursuant to 
batch to;ling agreements shou!C: be 
<lligible for a conditional variance. (The 
conditions would be that records be 
kept to document existence of the type 
of batch tolling contn:cts described 
above.) 

The aspect of the batch tolling 
contract that might create sufficient 
incentive to avoid loss is that the 
reclaimer be paid more as/he amount of 
material returned to the generator 
increases. EPA can see that under 
certain circumstances a reclaimer would 
no longer be able to make a profit (or 
even recover fully allocated costs) if too 
much waste is lost before reclamation. 
Ho·wevcl', the point at which this occurs 
will va.ry for each rec!aimer, and 
potentiali; for each transaction. EPA is 
seeking comment as to the type of 
showing necessary to demonstrate that 
the batch tolling conil'act would become 
unprofitable unless spills and leaks are 
avoided. Commenters should alidress · 
the type of econoru.ic data that would be 
presented, and also should address how 
this information could be presented in a 
form amenable to edminis:rative 
resolution. The administrative 
proceeding the Agency hns in mind is an 
individual variance proceeding whc:re 
the reclaimer has the burden of showing 
that the contract creates sufficient 
incentives against loso to obviate the 
need for a storage permit. 

The Agency also \'Jould like 
commenters to address whether any 
reclaimers would apply for this type of 
variance. The Agency's information is 
that few rcclaimers operate exclusively 
in the batch tolling mode (see 48 FR 
14495, and n.47), so these recluimers are 
likely to require a permit in any event. It 
is not worth the resources to crea:e an 
elaborate administrative mechanism if it 
lacks practical significance. 

We note finally that any variance for 
batch tolling would apply only to the 
reclaimer, not to the waste generator. 
The tolling contract's provision that 
payment increase as the amount of 
material returned increases does not 
create any additional incentives against 
loss for the generator. Commenters 
therefore should also address whether a 
variance mechanism applying only to 
reclaimers would have practical 
significance. 

Part IV. I:;:_cnar.:llc, Envirunmenlal, and 
Regulatmy Impacts 

L State Authority 

A. Applicability in Authorized States 

Under Sec~i:::1 3006 c.f RCRA. E:?A 
may authorize qt•alified States to 

· administer and enforce their Stu~e 
hazardouJ wcs:e management programs 
in lieu of EPA cperating the Federal 
program in thoee Stat2s. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.} 
Authorization, either interim or final, 
may be gr:mtec. to State programs that 
regulate the idmtiflcation, g;;ncrution, 
and transpcrta:·ion of hazardous wastes 
and the operation cf facilities that 
manage hczardous wcste. 

Today's annuuncerner!t pw.:nulgates 
standards for certain h:1zardous wastes 
under the Federal h1:.zardcus wcste 
management p:·cgram. Wif1 scme 
exceptions net relevar..t here, upon 
authorization of the State program, EPA 
suspends opemtir.n within the State of 
those parts of tl:e Federal program for 
which the State is au~horizcd. Therefore, 
today's prc;nuJ;ation would be 
applicable only in those States which 
have not berr.. granted aut.'IJorization. 

It should be :1cted that 40 CFR 271.9 
requires StJ.tes :a c:o;:~ol all hazardous 
wastes controlled undt:r 4Q CFR Part 261 
in order for thlir program to be 
considered cqdvalent to the Federal 
program for purpo&ea of Section 3006. 
EPA i5 indicu.::ng in t:1:s regulation that 
certain iypes cf recycled hJ.zardous 
secondary m[.;.terials are not RCRA solid 
or hazardous wastes (or, in the case of 
materials subject to variance provisions, 
need not be wastes). States may choose 
to regulate these materials as wastes 
pursuant to Stute law; Section 3009 of 
RCRA allows states to impose stricter 
requirements than those in the Federal 
program. Such states are considered 
equivalent for purposes of State 
authorization. See § 271.1(i). 

B. Effect on State Authorization 

The rules promulgated under this 
rulemaking will not apply in authorized 
states un:il the state either (1) receives 
final authorization on the basis of 
providing controls for hazardous wastes 
that are equivalent to or more stringent 
than EPA's or (2) after final 
authorization, revises its program to 
include controls for hazardous wastes 
that are equivalent to, or more stringent 
than EPA's. The procedures and 
schedule for state adoption of these 
regulations is described in 40 CFR 
271.21. See 49 FR 21678 (May 22, 1984). 

Applying § 271.21(e)(2), states that 
have final authorization must revise 

their programs within a year of 
promulgation of EPA's mgulations if 
only regulatory changes are necrssnry, 
and within two years of promulgation if 
statutory changes are nEcessary. These 
deadlines can be extended in 
exceptional ca'les. See 40 CFR 
271.21( e )(3). 

States that submit official applications 
for final auL'rtorization less than 12 
months after promulgation of these 
regulations may be approved without 
including standards equivalent to those 
promulgated. However, once authorized, 
a state must revise its program to 
Include standards equivalent to or more 
stringent than EPA's within the time 
period discussed above. 

Interim authorization for these 
requirements under the Hazardous and 
Solid Waste amendments of 1984 is not 
allowed. Today's rule is not a 
requirement deriving from the 1984 
amendments; thus, under section 
3006(g), interim authorization is not 
available as a substitute for adopting 
equivalent regulations. 

ll Regulatory Impact 

Under Executive Ord•~r 12291, EPA 
must judge whether a regulation is 
"major" and thus requires a Regulatory 
Impact Analysis. Based on our analysis, 
we have determined that this rule is not 
a rnajor rule because it will not: l1} Have 
an affect on the economy of $100 million 
or more, (2} significantly increase costs 
or prices to industry, or (3} diminish the 
ability of U.S.-based enterprises to 
compete in domestic or export markets. 

This assessment is based on a study 
prepared for EPA which evaluated the 
cost impact on the regulated community 
for the change to the definition of solid 
waste and accompanying management 
standards. This study 49 describes the 
changes in regulatory requirements, the 
populations affected by the change, and 
then summarizes the resulting changes 
in costs. 

The report first identifies those 
secondary materials and recycling 
activities which would be subject to 
different regulatory requirements, 
comparing the existing regulations with 
those promulgated today. This analysis 
indicated the following: 

• Use constituting disposal.-Non
listed spent materials and non-listed by
products would be subject to increase>d 
requirements for generators, · 
transporters, and storers; all secondary 

•• See report entitled, "Cost and Impact Analysis 
for Final Rule: Change in the Definition of Solid 
Waste and Accompanying Management Standards 
for Wastes Which Are Recycled," Industrial 
Economics, Inc., December. 1984. 
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materials (including § 261.33 commercial 
chemical products) would also be 
subject to increased requirements for 
the actual recycling activity. 50 

• Use/reuse 51.-Alllisted wastes and 
non-listed sludges would be subject to 
decreased requirements for generators. 
transporters. and starers. 

• Reclamation.-Non-listed spent 
materials would be subject to increased 
requirements for generators, 
transporters, and starers; non-listed 
sludges would be subject to decreased 
requirements for generators, 
transporters, and storers; all listed 
wastes and non-listed sludges that are 
sent for precious metal reclamation 
would also be subject to decreased 
requirements for generators. 
transporters, and starers. 

The report then identified those 
industrial categories which are involved 
in recycling that will be affected by this 
rulemaking. The primary source for this 
information was the National Survey of 
Hazardous Waste Generators and 
Treatment, Storage. and Disposal 
Facilities. This survey included 
questions on the various recycling 
activities. Results were reviewed to 
determine where affected activities 
were occuring. In some cases, the actual 
survey responses were reviewed to 
determine the accuracy of these results. 
Two other sources were also used to 
collect this information. One was the 
JRB report on affected populations that 
accompanied the proposal to the 
definition of solid waste 52 while the 
other source was provided by an 
industry trade group who reported on 
the recycling activities of their members. 

Based on this information, we 
determined that: 

• Approximately 128 establishments 
would have their requirements under the 
hazardous waste management 
regulations reduced; 

• Approximately 87 establishments 
that use or reuse secondary materials or 
reclaim certain secondary materials 
otherwise considered hazardous wastes 
would be completely excluded from 
regulation; 

'"'The Agency is deffering regulation on use 
constituting disposal activities for commercial 
products that contain hazardous wastes. Therefore, 
requirements for the use constituting disposal 
act;vity applies only for wastes applied directly to 
the land (i.e .. use "as-is") or applied after mixing 
that allows its components to be separated by 
physical means. 

"Secondary materials that are used to produce 
waste-derived products that are applied to the land 
or that are used to produce a fuel are not included 
under this provision. 

"See report entitled "Impact on the Regulated 
Community of Possible Changes in the Definition of 
Solid Waste: Use. Reuse. Recycling. Reclamation," 
fRB Associates. February. 1983. 

• Approximately 2.171 establishments 
would have their requirements under the 
hazardous waste management ~:-
regulations increased; 

• Approximately 380 establishments 
that recycle hazardous wastes would be 
newly subject to regulation. 

These findings show that a significant 
number of persons will have increased 
regulatory requirements under the final 
rule. However, most of these persons 
already are subject to regulation under 
the hazardous waste management 
regulations; in addition, most of these 
persons will be regulated as generators 
rather than as storers of hazardous 
waste. Therefore, the increased impact 
is relatively modest. The regulatory 
impact on persons using or reusing listed 
hazardous wastes and sludges or who 
reclaim certain secondary materials
namely, non-listed sludges and listed 
hazardous wastes and hazardous 
sludges that are sent for precious metal 
reclamation-would be reduced. These 
presently regulated activities would not 
be regulated at all or regulated 
minimally under the final rule. 

The report then analyzes what these 
changes will actually cost the regulated 
community. The study applies the 
appropriate unit cost populations to 
arrive at a net cost. (These costs were 
adjusted to reflect only the volume
dependent variable costs and not the 
incremental fixed costs already incurred 
by the affected establishments.) 

The results of the study demonstrate 
that the final rule'will decrease 
compliance costs by an estimated $1.8 
million (costs shown are annualized 
after-tax costs). 53 This figure represents 
the sum of increases and decreases in 
annualized costs for all affected 
establishments. including: 

• An estimated decrease in costs of 
$8.5 million for establishments with 
reduced regulatory requirements or for 
establishments that are released from 
the hazardous waste management 
regulations entirely; and 

• An estimated increase in costs of 
$6.7 million for newly regulated 
establishments or for those facing 
increased regulatory requirements. 

Our analysis further suggests that for 
industries facing increased regulatory 
requirements under the final rule, there 
would be no significant cost increases or 
other adverse affects on competition, 
employment. or investment. 

53 The proposal to the definition of solid waste 
reported a reduced compliance cost of 
approximately $24 million. This estimate, however. 
was based on different population estimates as well 
as different unit cost estimates. Therefore, this cost 
is not directly comparable with the compliance cost 
derived for the rule promulgated today. 

Finally, it should be noted that many 
of the assumptions made in the report 
were conservative. Thus, we believP. 
that our estimates understate the 
decreased regulatory impact for the final 
rule. Moreover, a number of provisions 
that would have reduced requirements 
could not be completely quanitified (i.e .. 
reclamation of non-listed sludges), even 
though we know the costs will be 
reduced. Therefore, because this final 
rule is not a major regulation, no 
Regulatory Impact Analysis is being 
conducted. 

This final rule wa's submitted to the 
Office of Management and Budget 
(OMB) for review, as required by 
Executive Order 12291. 

Ill. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., whenever an agency 
is required to publish a general notice of 
rulemaking for any proposed or final 
rule, it must prepare and make available 
for public comment a regulatory 
flexibility analysis that describes the 
rules impact on small (i.e., small 
businesses, small organizations, and 
small governmental jurisdications). This 
analysis is unnecessary, however, if the 
Agency's Administrator certifies that the 
rule will not have a significant economic 
impact on a substantial number of small 
entities. 

EPA and its contractor performed an 
analysis to determine whether the final 
rule to the definition of solid waste and 
the accompanying management 
standards will impose significant costs 
on small entities. The resulting report 
(see footnote 50) indicates that in none 
of the industry categories would this 
rule have a significant economic impact 
on small entities (as this is defined 
under the criteria that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
and therefore, does not require a 
regulatory flexibility analysis. 

IV. Paperwork Reduction Act 

There are no information collection 
requirements directly associated with 
this rule. However, this rule indirectly 
affects other information collection 
requirements that have been approved 
by the Office of Management and 
Budget (OMB) under the provisions of 
the Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq. These affected 
requirements have been assigned the 
following OMB control numbers 2050-
0028, 2000-0061, 2000-0404, 2050-0012, 
2050-0008,2050-0011,2050-0013,2050-
0009, 2000-0445, and 2050-0024. The 
appropriate changes to these 
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requiremcr.ts are now being submitted 
to OMB for approval. 

40 CFR Part 261 40 CFR Pal't 265 

Lists of Subjects 

40 Gr'R Part 260 

Hazardous materiL~ls, Waste 
treatment and disposr:ll, Rl'cycling. 

40 CFR Part 264 

Hazardou~ rnuterials, Packaging and 
containers, Reporting re~uirements, 
Security measu;:oes, Surety bonds, Waste 
treatment and disposal, Water supply. 

Administrative practice and 
procedure, Hazardous maij!riols, Waste 
treatment and dlspos::tl. 

Hazardous maierlals, PackagL.!.g and 
containers, Re;Jorting requirements, 
Securitr measures, Surety bonds, Waste 
treatment and disposal. 

40 Cl R Part 266 

Hazardous materials. 
Datold: December 20, 1984. 

Alvin L. Aim, 
Acting Administrator. 

APPENDIX A.-SUMMARY OF DAMAGE INCIDENTS RESULTING FRCM RECYCLING OF HAZARDOUS WASTES 

Types of recycling operation, wastes present, damages CP.usod, or hazards P'l'l9d 

1. Reaolvo, ;, "· ('.;.cted :n N. GaJmrouth, Mas;;) stored spent solvent distillation bottoms in unlinod iligoons prior to reclamation. 
Substantial oroundwat3r ccr.:...:c<nation ha$ resulted. 

2. The Gold Coast Oil Facility (located in Miami) is a solvent and pain! trJrt18r reolamaUon operation n abo oL!IIincd drums of other 
miscellaneous wastes containing phenols, meta's and other organic compounds. Nearly 3,000 of these drums have accumulated 
without their contents being recycled. In addition, still bottoms from the solvent reclamation operat<on ware disposed of improporty. 
Subatantial contamination of a drinking wattlr aqurter heS resulted. 

3. Sapp B~ttery Salvage (in Jacltson County, Florida) recovered lead from cpent batteries. Damage to surface and ground water was 
caused by spi!isge of acid from the spent batteries, leaching from sovered battery casings. and (to a lesser degroc) from runoff from 
batteries stored prior to being recoverrd. 

4. Seymour Recyc!ing Corp. {located !n Indiana) is an inactive waste recyclbg and incineration facUlty .,N:h OV£rn::cumuiated inventory 
and eventually <;ea3ed :Jporation, leaving ovar 60,COO drums.of ono-hall mdiion gallons of bulk waste. Wastes are to•ic ignitable, and 
corrosive. Ground and surface water contamination resulted, and there alSo is danger of fire or exploSion. 

5. A waste processing company (lOcated in New Jerney) operated an oil raoycling pJa,'rt which purchased wa<rte 011 for reclamation. 
Waste oil, some of tt ?CB con:mninatod, was stored in unlined settling lagoons. Filter clay from the settling operation was also used 
to build a road to the site. The site WJIS abandoned, leaving ail waste material in place !n the unlined lagoons. Contamination of an 
aquifer used as a public water supply is suspected. (Some damage at the s'te a!so r!'Sulted from dlsposlil of waste from tha 
reclamation wocess.) 

6. The Chem-Dyne facility (located in Ohio) engaged in reclamation of spent solvents and other org~nic chemicals. II also blended 
these wastes and sold the mixture as a fuel. The lacili1y ov01accumuiated hug£ amou:115 of these malerials, and also mishandiod 
materials that were processed. Materials present include phenol, naphthalene, polyvinyl chloride distillation waste, paint sludges, ink 
sludges, vanadium pentoxide, cyanide. mcthyimercaptan, siliC&te resins, freon, acetaldehyde, benzyl chlo;:~a. cumenes, asbestos, 
epichiorohydrin, arsenic, toluene diioscyanate, pentachloronitrobenzene, phthalate esters, ar•d plastic and rubber industry resina. 
Clean-up costs are estimated at $3.5 million. The company presently is in receivership. Hazards posed Ill' !his site include human 
health, contamination of air 11nd surface wator, fish kills, noticeable odors, actual fire, explosions, spills and runoff, storm sewer 
problems, erosion problems, inadequate secwity, and presence of incompetibie Wl!lites. 

7. The Bridgeport Rental and Oil Services site (located in Bridgeport, Naw Jersey) stored waste 011 in an unlined lagoon prior to 
recycling it. The waste oil is known to ba contaminated with benzene, vinyl chloride, methylene ch:oridu, trichlorethylene and toluene. 
Overflow and leaching from the lagoon has boon documented; groundwater used as a human drinking water source from nearby 
wells is contaminated. 

B. Chemical Metals Industries (located in Maryland) engaged in the reclamation of precious melllls primarlly from various electroplating 
wastes, as well as other spent chemical reprocessing. Most materials were taken pursuant to toiling agreements. Weste materials 
wore accumulated sloppily, rasu:ting in spills of acid and metal-bearing wastes. The facility later was abandoned, leaving over 1,500 
drums or unreclaimed wastes, many corroded or leaking. Over $350,000 in federal, state and municipal funds has been expended to 
date on clean-up. 

9. The Chemicals and Minerals Reclamation Company (located in Cleveland) acted as a waste bro~er. receiving flammable organics, 
solvents, and resins prior to recycling or disposal. A massive fire resulted from unsafe accumulation of those materials. The facility 
closed alter the fire, leaving wasta inventory (over 1,500 drums) lor clean-up. 

10. The Midwest Solvent Recovery Company, a solvent reciaimer located in Gary, Indiana, stored spent solvents improperly in drums, 
tcnks, and open pits. These materials were olten flammable, in many c:u;e~ incompatible (acids anj cyanides, for example), and 
wE.re badly overaccumulated. A fire of "tromerdous size" (484 F. Supp. at 140) ~roka out at the reclamation site, and burned for a 
w~ck bslore 11 could be extinguished. The company continued to operata for a number of yoars after the fire without any change in 
practice. Soil and groundwater contamination have occurred. A preliminary injuncUon ordering c!oan-up was eventually entered in the 
government's imiil:nant hazard action. 

11. Solvent Recovery Service (loo<trti in Connec~cut) obtained a variety of chlorinated solvents lor reclamation. These solvents were 
stored irnrroperly in lacking d<um&. Waste" v:cre also dispos~ in a lagoon en the s.la. Aquifer contam<nation has resulted and the 
!ccai drinl.::>:; -supply hao t"cn e!iucted. 

1 ?. Andover Eitos (located in Andover, Minn.) are a group ol live sites which operated as woote bcoknrs. They acccp!ed mela!-bearlng 
w.ostes, sowents, waste oils, p&ints, inks, and glues. A recycling market wao four.d for soma of this material but a great deal 
overaccumuiataci. Some of th'1 r.,;,tl"lia.l was 1 ''•matgly dumped or burned imp,operty. Many druns st.:! remain. Ground and surface 
water have been contaminated by metals and organic contaminants. 

13. Frill Industries (in Walnut R:dg>!, Arknsas) obtsined sullate and oth&r wastes from gonerators and used them as an ingredient in 
lertiiizor producUon. These materials, along with other process ingredients, are mo. ed in Ia• gc, cx;~osad p;:as. An enormous fire 
occurred when tho pile~ of w~:S!as ignited; runoff from water used to fight the fire ro~'aminated ;;oil and ~ur!a-:e \\atem. 

t 4. The South Caro!ina Recycling and Disposal Company was a waste broker acceptinq volatile organic wastes and waste oils. These 
materials wore accumulated i:nprcperiy pr;or to retlamation or dispcr.al. Acmng t'1t. compound• pri!Sllnt are solvents, wasta oils, 
acetaidchyc:c, m:thyl acetato, cy3.,u:-:-c n:;iC:, eth/:ero chl:Jrohydrin, acot.Jne cyanchy(ri!'l, tr.ct.!llr=~h> ~~~e. rr.;xed &cids sulfuric acid, 
mercuric oxide yellow, and other cauEtics and acids. Massive overacccm:;lation, :~ra hazard and actu:il fires, end groundwater 
contaminaticn near drinl,ing water wi..:is fOS.J!!.:.d. 

15. (• ' •) accepts steel mH! flue (!'Jet, picl:lc il:'f.l:;: c, solvents, and aci..is for rege::eraUon end material rPoovery. Some of these 
materials also are used as ingredients in le t'iz~rs. The facility used &urface impoundml.'nts and plies for stcrage. These storage 
lacilr.:es were unsecure and l&akod heavy meta!s and chiorinsted solvents. The facility also bums «as!a o;l, spent solvents, and 
solvent di;;Ciat'on bc!lJIT'S as f:Je's, creatir:g air pollution problems. A iooa: Ac Pollution Control Agency has imt•aled action against 
the company to require monitoring 0: in:oming wAstes and of boiler flue gas emissions. 

16. PCB contaminatc<J wasie oil was stored prior to recycling or road application. No market developed and the facility operator was 
unable to dispose cf tho oon'laminalild u1!. Over 24,000 gallons are accumulated, and the S!llte probably will have to pay disposal 
costs. 

17. The Laskin Greenhouse and Waste Oil Co. (located in Jefferson, Ohio) accepted waste oil and spent soivenls for storage prior to 
use as fuels or fo' road oiling. M;ilions of gallc,,s accumulated without being rscycled, resulting in a substar.!ial hazard. The boilers in 
which the waste oil was burnt were incapable of clestroying the contained con•.amir.ants (Including PC6's) resulting in alr pollution. 
Approximately $1.7 mmion hoo already been expended; additional funds arc to be aUccated 

18. This lacili~; O~cated in lllino:s) eil!Jagad in pelroleum reclama~on from waste oil, and also recl•'med metal hydroxide sludges, spent 
acids and caustics, and mioceiianeous sludgus. T hase materials overaccumuiated in pits, lagoon-. and tanks. PCB's, phenol, and 
PAH's are found in the waste oil. Chromium, cadmium, and lead are also present, as are bel'zene, torue'ne, and trichloroethylene. 
Leaching and drainage to surface waters heS caused extensive damage. Over $300,000 has been spent on clean-up to date. 

Source oflnlonnation 

Superfund interim Prlorily Site. 

Superfund Interim Priority Site. 

Superfund interim Prionty Stte. 

Sernour Recycling Corp. (N.O. Ind.) (RCRA § 7003 
action); Superfund Interim Priority Site. 

Suporlund Interim Priority Site (known as Bumt Fly 
Bog). 

U.S. v. Chem-Oyne, Inc. [§ 7003 and Superfund 
action); Superfund Interim Priority S~e: Hazardous 
Waste Report, December 14, 1981, p. 15. 

Superfund Interim Priority S~e; U.S. v. 8ridgepot1 
R<mtsl tmd Oil Services (§ 7003 actions). 

Superfund Interior Priority S~e: Hazardous Waste 
Re;>ort. January 25, 1982, p. 4. 

U.S. v. Chemie8!s and Mimff1Jis ReciBmstion t 7003 
action): Superfund Interim Pnority Site. 

U.S. Midwest Solvent R6COI'9f)' Inc. (§7003 aotion). 

U.S. v. Solvent Recovery Service of Vew England 
(§ 7003 actior.). 

Superfund irrtonor Priority Situ. 

Superfund interim P.iority Silo. 

U.S. v. South Carolina Recycling and Dispossl Compa
ny (Bluff Roads); (§ 7003 action); Superfund interim 
Priority Site. 

DBmagt'!S lind Tlrreats From HIJ1'8rr:Jous Matsrilll Silas. 
EPA/43C/9-80/004, p. 251; fo<iowup phone~
t;;)ions with rf.'Presentatives o! Ecology and Environ
m"-r;l (C.PA Supdrfund contractors); Superfund Inlet· 
im PriOI •tv S<te. 

Oamag3S and Threats From Hszsrdo.JS Material Sites, 
p.1W. 

U.S. LJJ:slrln Gr89ffhouss 11/!d Wssm Oil Co. (§ 7003 
action); Hazardous Waste Report. January 25, 1982, 
pp. 5-6, Superfund Interim Priority Site. 

U.S. v. -"&F Maleritlls Gb. (§ 7003 action) Superfund 
Interim Priority Site. 
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APPENDIX A.-SUMMARY OF DAMAGE INCIDENTS RESULTING FROM RECYCLING OF HAZARDOUS WASTES-Continued 

Types o1 recycling open1tion. was1es present, damages caused. o• wards posed---------+------s_o_~T_ce_o_r_in_ror_m_a_tio_n _____ _ 

19. This scrap me!al recfalmar llored materials destined lor reclamation In leaking drumS. Some ongoing disposal occurred as wen. U.S. v. Acme Re.'ir": .. ,g Co. (§ 7003 action). 
Paint slUdge, 465 resin nux. and miscellaneous oi:y mater<als were on hand, contamionbng soU and possibly ground and surface 
water. 

20. The site Oocated In Tennessee) engaged in waste salvage and disposal operations involving improperly drummed and buried 
materials; most constituents thet leaked or spiRed appear to be chlorinated solvents. 1,2-Dichloropropana has also been found. 

21. The Dawey-Loaffel, landfill (faceted in Nassau County, New York) was used In an oil reclamation and storage operation. PCB 
contaminated oil was stored at the sibS. Ground and surface wafer in the vicinity have been found to t1a conb&minated with PCB. 

22. (' • • l is a solvent and chemical recovery and waste recyCling operatiOn. n also separall'S OU1 and ,_rrs acids, caustics. and 
poisons. Soma on-going diSposal occurs as well. Chemicals which have been present at the site include acetone, ettlar, benzene, 
k~ acetakklhyde, aniline, methanol, chlOrinated aolvenbS, cyanides, HCI, H,SO. tormlc Qcid, PCBa, beryllium, penthachloro-
phanol and caustica. Ttla government's compbSint aireges that damages and hazards includa overallCUrnulation. Improper storage 
(Including unsale storage in underground bulk stomge ~s), rnlslabe!ling. lire hazard, S!lC contamonation and pos3ible water 
contamination. A pretiminaJY Injunction has bean entered ordering the tacility to comply with certain ol the interim status standards 
tor storage. 

U.S. v. Automated lnd;:strfa.l Disposal end Salvage Co. 
(§ 7003 adion). 

Damages end Tluellts from Ht1Z11rrfous Material Sites, 
p.193. 

U.S. v. West (§ 7G03 ect:on). 

23. Improper storage of speniiiOivents by this Ohio solvent recovery ope.~tion led to contamination of ground and surface water and U.S. v. Chemical Recovr:ry Systems (§ 7003 act'on). 
air. PCBs, tetrachloroethene. toluene, MEK, and J<Yiene are among the to'!icants involved. 

24. This Indiana scrap metal r8CO\IIIIy operation accepted steel drums coniaining flammable toxic matenals. These drums were stored U.S. ~. Ken lnd'.JSITies (§ 7003 action). 
and handled imprOperly. Substances present include cyanide, asbestos, ar.d paint residues. 

25. This Indiana faci~ty engages in solvent reclamation. Dieposal ollncominr. materi•ls and sliD bOttoms also occurred. A lar{je lire was U.S. ~. Fisher-Olio Chemicals lind Solvent Cotp. 
caused by overaccumulation and storage. Compounds present inClude ai"S<l>~ic, chromium. cadmium, lead, mercury, nickel, selenium, (§ 7003 action). 
antimony, cyanides, dimethylphenols, phthalate esters. naphthalene, and solv~nts. 

26. Doxin-contaminated waste oil was spoayed in horse show arenas, :n Mi>~ "t.rl, leading to poisoning of exposed ~ and EPA Damage lncldenl Files. 
livestock. . 

27. Radioactlva rninlog wastes are used as foundation IBifor residential d;,;~r. ::,.oug!loul De'"'"'·····-- ..................................................... Superfund Interim Pllor;ty Site (known as Denwr 
· ' radium lito); also cited in Eckhardt Report). 

28. Radioactive mining wastes are used as foundation fiD lor resident:.:! .;,. ,,·;c.:r; In Mun••~n . ··················-····. . .... . .. . .......................... ECkhardt Report 
29. Redloac!ive phoSphate mining was1es are used as foundation fil lor residential dwellings :.1 :'lorida ........................................................... Background Document 8 to EPA's t978 proposed 

regulations. 
30. NK pollution If om aolvent reclamation open1tions .......................................... ··········-···········-·····--··········································· ............ ................... Subttle c Environmental Impact Statement. Vol. II, p. 

. J-1. 
31. The Amllfican Ecological RacycbS Research Corporation (lOcated In Jellerson, Colorado) stor£3 and reclaims solvents, was!e oil, U.S. v. American Ecologictll Recycf8 Research Corp. 

and other chemical wastes. Many of these materials lfe lncompalllkl, inCluding oxidizers and solvents. and cyanides and acids. (§ 7003 action). 
These materials -e stored together haphazardly, often in leaking drums. A large lire gutted portions ol the faCility, releasing toxic 
""'- and cauaing cyanide poisoning ol firefighters. A continuing fire hazard and soil and water contamination threat remains. 

32. Air, ground water, and suriace water contamination resulted trom solvent recovery operations in ¥aryland (InCluding volatilization ol U.S. v. Spectron. Inc. (§ 7003 action). 
solvents trom distillation unUs). 

33. Drinking -er was conb&minated because of Improper storage ol Ofll&nic solvents at a reclamation laciuty ·········-·········---··········--··....... Minnesota State Damage File D2306. 
34. The Schuylkill Metals Company (located in Hillsboro County, Florida) reclaims lead from spent batteries. Acid spillage from the Interviews with offiCials ol Hillsboro County Environ-

battery cracking operations, acid and metal leaching from stored casings, and runoff from piled spent batteries have conl8minated mental ProtectiOn CommissiOn. 
ground - In the lf98. 

35. The Chloride Metals Company (located In Tampa) Is a secondary lead smelter reclaiming lead from spent batteries. Ground water Ia Interviews with officials ol Hillsboro County Environ-
coniM1inated With acid lltld metals trom the battery cra~king open1tion (which recovers lead from smelting), and from runoff from mental Protection Commission. 
piled casings and spent batteries. 

38. Raclamation oltetraethyliead sludges stored in ponds prior to reclamation. Damage Is from air pollution and !rom fumes In transn ..... 

37. Metal reclamation ot ''wasbS stockpiled raw materials." Leachate from these piles contaminated public drinking water supplies with 
metals, closing a number ol wells. 

38. A company raclaim8 copper trom "Industrial wastes"; these materials are stored in cement-lined lagoons. The legoons cracked 
contaminating the ground and surface waters. 

39. The Mcl<in Company (located in Gray, Maine) was used as a transfer statiOn and processing point tor contaminated waste oUs prior 
to final shipment to re-refoners. Both weste oil !rom oil spills lltld tuel still bOttoms are reprocessed. Evidence exists that wastes were 
apilled at the proc;eealng lacllily and leachad Into the under1ying aquifer. Organic toxicants were eventually identified In ground water, 
residential drinking wells, and the public water system. The damage appears to be attributable to waste disposal as well as waste oil 
processing. Specific ~ foUnd Include trtchloreth-., trichlorethylene, acetone. xylene, dimethyl sullide, ttimethy1silanol, and 
alcoholl. The state eventually ordered the facility closed. . 

40. Mercury-containing sludges generated by a number ol different companies were sent to a Mexican reclaimer lor metal recovery. 
The wastes were abar1donad before they reached Mexico. In most cases. the drummed .. wtes were unlabelled and unmanlll!l>"lad, 
10 that His dillicutt to pinpoint rwepomoibility or determine the precise nature of the drummed malllrials. 

41. Damage resulted trom bun*lg weste oil and IIOiventa as fuel In boilers and landapreading o1 PCB-contamlnated wasta on. coupled 
with improper tank and pond storage. 

42. The Southern Metal Procealng Company Oocated in Alabama) a reclamation tacllity lor acid and metal-containing wastes. allowed 
over 10,000 drums to accumulate; leakage from these OOimmed wastes polluted surface waters. A lire at the slta injured two liremen. 

-113. Waste Oil contaminated with organiCs (Including carbon tfllrachlorlde) ,.liS used as a dust suppressant. Well corotamination resulted ... 

§ 3004 damage incidents, also cited in H.R. Rep. 94-
1491, pp. 20-21 

H.R. Rep. 94-1491, p. 18. 

H.R. Rep. 94-1491, p. 17. 

Dsmage and Tluellts From Hazsrrtous Material Sites, 
p. 14. 

U.S. v. Monochem. Inc. (enforcement action). 

Tal. comm. v.lth state s•te insp. on May 4, 1981; Task 
Faroe Source Data Report. 

Damages and Threats caused by Hazardous Matenill 
Sites, p. 43. 

EPA, New Hampshire Siate Damage Foie, Code 
D2315. 

44. Use of cadimum-contaminsted POTW sludge as a fertilizer tor tarrn land ...........•.................................... : ......................................................... EPA, New York Ststo Damage File, Code 02317. 
45. WasbS oil storage results in ground water contamlnatlon from organics. Site also was used lor dispose!.. ................•................•.......••..• - ... EPA, New YOlk State Damage File, Code D2317. 
46. (' • ')engages in solvent raclamation and W88bS brokerage operations. Paint residues ito a lesser degree) are also redistilled at Telephone conversatiOn with state site inspector on 

this planL HazardS posed by the lile Include contamination of ground water and soil, noticeable odors, rial< ollire/exploslon. spllls/ May 5, 1981; Task Force Source Data Report. 
runoff, sewer/storm problems, and presence ol incompatible wastes. 

47. (' • ') was paid by wasbS generators to store waste oil on-site. Prior to reclamation openlticrnJ, waste oils ware carelessly stored in 
surface impoundments or bUlk bSnka reiUitlng in waste oil leakage. 

48. (' • ') reclaorns both solvonl and wute oil. Huge drum Inventory resuHed with some drums being stacked up as long as two ~· 
Surface water was contaminated when hazardous waste leached trom contsinsrs with unbroken seals. Paint solidi were stored so 
long that reclamation became virtually impossible (due to thinner evaporation and rain dilution). Hazards posed by the slte include 
contamination of water supply, conbSminatiOn ol surface water, and soli conbSmination !rom spills and runoff. 

Telephone conversation with state inspector on May 4, 
1981; Task Faroe Source Data Report 

Telep!lofle conversaf.on with state inspector on May 4, 
1981; Task Force SoUrce Data Report. 

43. (' • ') is a reclaimed solvent distributing plant that pacloges solvents in drums and sells tha:n. If a company switches !rom one Task Force Source D<ta Report. 
solvent to another, a pipeline must be washed out with the new product The solvent mlxMe wash would be drummed, sold to 
(' • ') where the solvents would be separated and redistnbuted. Hazards posed by the slte inClude worker injury contaminatiOn of 
soil, and spills/runoff. 

50. (' • ')Is predominanUy a solvent reclamation operation. Solvents are stored in drums and tanks prior to reclamation. (' • ')paid Task Force Source Data Report. 
to return refoned mab&rials IO the manufacturer. The site was Investigated primarily because ol a spillage problem from loading and 
unloading drums outside. Potential hazards on the site include contamination ol air, water supp.'y, and ground water, rial< of lire and 
explosion, sptlis, leaKs, runoff and inadequate security. 

51. (' • ') Is a solvent reclamation operation. The waste generator buys back the reclaimed waste. Pre-RCRA (' • ') piled wastas lor 
long periods ol time 1n ttla open on permeable soil. No labels were on the drums and toxic chemicals leached. 

52. An oil reclamation form In Region V recycles oll lor large m&nlllacturing plants. Ttla firm takaS used oil, restores H to desired levels 
ot purity, blends H with virgin oil, and finally ae!ls M beck to the deal• to be sold. Hazard description/incident includes human haslth 
hazard, contamination or surface water, soil, and ai", noticeable odors. lire/explosion, spins, runoff, and erosion problems. 

Telephone conversation with state site inspector on 
May 5, 1981. 

Telephono conversation with state slte inspector on 
May 5, 1981, Task Force Source Data Report 

53. Ttla Silresim Chemical Corp. (lOcated in Massachusetts) ongeged primarily in solvent rectamatlon, but also accumulated many Olher EPA Damage Incident FUes, Superfund Interim Priority 
lype!l of wastes. These materiale overaccumulaled and incompatible wastes were stored indiscriminately. An ollica lire triggered an Site. 
explosion and a spectacular r .. a. The site is now bankrupt and over 30,000 drums, most containing unknown toXicants, remain $2.9 
million has bean spent on tleanup to dste. 
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APPENDIX A.-SUMMARY OF DAMAGE INCIDENTS RESULTING FROM RECYCLING OF HAZARDOUS WASTES-Continued 

Types of recycling operation, wastes present. damages caused, or hazards posed Source of Information 

fo4. (' ' 'I a Now Jersey facility recycling organa-tin compounds. presently stores approximately 500 drums In poor condition. A 
potential lire hazard also exists dnd slte security Is Inadequate. 

55. (' ' 'I a New Jersey facility. operated an oil/solvent reclamation facUlty. The alto was abondonod, leaving hazardous wastes lor 
cleanup. 

55. (' ' 'I a New Jeraey drum reconditioner. wont out of business leaving approxlmat~ly 3000 drums on the site. There Is extensive 
soil contamination and runoff into an adjacent drainage dltch. 

EPA, Region II officials. 

EPA, Region II officials. 

EPA. Region II officials. 

S7. Ouanta. Inc. (located In New Jersey) received tainted waste oUs and spent ooi"Jenls whlch lt blandad Into fuels. Tho fuel was sold 
to apartment buildings for burning. PCBs, metals, bromoform, and halogenated solvents are prose'!! at the site and In tho fuels. Tho 
alto now has boon abandoned. 

. EPA. Region II officials. (This alte was also the subject 
of ABC's "20/20" broadlcsst on waste oil). 

58. Tho Ferguson alto (located In Rock Hill, South Carolina) storod span! solvents prior to reclamation. Tho solvents were stored In 
corroded and leaking drums, and leakage from the drums contaminated soil and soopad Into surface water. Toxic chemicals In the 
waste and surrounding soil including toluene, bls(2-othylhexyl) phthalate, xylene. ethyl chloride. dlethyl carbometoxy phosphate, 
alcohols. and toxic metals. The sUe eventua:ly was abandoned leaving about 2,500-5,000 drums. $143,000 w:u ~rit so for for sUo 
cleanup, and cleanup Is not yet complete. 

u.s. EPA, Rt1medlsJ Actions at Hazardous Wast11 
SitBS, Sutvt1y a,')(! Cost Studit1S. EPA 430/9-81-05. 

1.9. Chromium-bearing wastes were used as a landfill cap at the Monument St. landfill In Baltimore. Md. The wast~s began to leach 
toxic metals. and the runoff contaminated soil and surface water. 

Report of the House Committee on Energy and Com
merce (May 1982). 

eo. Commercial11rada pentachlorophenol ts burnt as a 1uet In diesel truck&. Chlorinated phenols. burnt at low tem,Nratures and short 
resldance times. are likely 10 form chlorinated dioxins and dibenzoturana. 

EPA, Region VII officials. 

61. B + L Oil (located In Newark. New Jersey) sold contaminated waste oil asluel. The blended fuel contained p;10no11c compounds. 
violatile chlorinated hydrocarbons. and aromatic hydrocarbons. Tha company and lis president both have been convicted criminally In 
the New Jersey state courts. 

New Jersey Hazardous Wasto News, April 1982. Con· 
veraatlons with New Jersey state offiCials. 

62. Madison Industries Oocated In Old Bridge, New Jersey) manufactures zinc chlorida and zinc sulfate from waste zinc and spent 
acids. which H obtains from other sources. These materials were accumulated Improperly In large quantities, rsusing damage. 

Transcript of state enforceme•t proceedings. 

6:1. Ak pollution resuHed from solvent and waste oil recovery operations conducted by Frinck's Industrial Waste facility (located In 
Pecatonica County, IIQ. 

Documents from lninois Environmental Protection 
Agency. 

04. The Old Inger Oil Refinery Oocated In Darrow, La.) operated an oil mclamation plant. Storage tanks ovarllowed Into holding ponds 
which were later abandoned without cleanup. 

Superfund Interim Priority Site. 

65. York Oil Co. (located In Moira, New York) Is an abandoned waste oil recycling facility. Lagoons uood In the recovery of waste oil 
discharged Into adjacent wetiands. The lagoons and wetiends romaln contaminated with PCB-contalnlng oil. 

Superfund Interim Priority Slte. 

66. Enviro-Chem, a hazardous waste recycling facility In Indiana, was Investigated by State officials after an employee died In a tank of 
hazardous waste. The officials found 21,000 barrels of hazardous waste at the sUe. Tho facility has been ordared to close down due 
to failure to remove sludge and contaminated GOII from 1 plt, failure to provide adequate concrete pads lor 14,000 barrels of 
hazardous waste being stored on the ground at the alta, and failluro to store hazardous materials In compliance with State fire 
marshal rules and regulations. 

67. Amerllcan Recovery, a chemical waste reprocessing facility (located In the Baltimore area) has suffered a number of fires caused by 
explosions of accumulated wastes. The facility also was fined for violation of various state regulatory requirements. 

EPA. Region V officials. 

EPA, Region Ill officials. 

Note.-Summarios of §7003 actions are based on allegations In the Government's verified complelnts. Tha courts hearing thase must decide ultimately whether these allegations have 
boon proven. In citing these allegations, we aro not seeking to prejudics the outcome of these ac~ons. At the same time, these statements reflect the results of the Government's investigation 
of t'lsse sitos, and lha Agency believes the statements to be accurate. In many cases, we are citing these allegations to damonstrate that there Is 1 need for regulation In this area, not to 
llSC8rlain tho potential liability of particular facilities. 

In addition, certain Sitos are not named specifically In this Appendix. because the companlea Involved are the subject of ongoing enforcement Investigation. These companies are indicated 
by (" • ') In the summary. 

The Agency's task force source da!a report Is a confidential compilation of Inspections of damage sites by Federal and State Officials. It also contains reports of some § 3007 inspactions 
whether or not the Sites were causing damage. 

• 
APPENDIX B.-DEFINITION OF A SoUD WASTE DAMAGE INCIDENTS-ADDITIONS LIST 

Damage Incident 

1. New CasUe Steel (New Castie County, Delaware) recycles electric furnace dust. Run-off from tho silo Is contaminated and there Is potential lor contamination of 
ground water. 

2. The Arrcom Corp. (Rathdrum, Idaho) recycled waste oils containing solvents, prior to abandoning the alto In January 1982. Remaining on-site are 17 partially 
fillo<1 storage tonka, the contents of which remain largely undatermined. Chloroform has been found In a GOII sample. wastes processed at the sne may have 
Included PCBs. EPA has collected soU samples to document leakage on slta. 

3. The Cross Brothers Pall Recycling (Pembroke T ownshlp, Illinois) recycled palls and drums at lha aile between 1961 and 1980. The operation Involved burning 
out pall and drum residue using hazardouS waste solvents as fuel, and then sand-blasting and palnCng. During these operations, soil and ground water became 
contaminated. InvestigationS by lha State discovered over 1 0,000 S.gallon palls (mostly empty), 10 acres of contaminated soil, at least 1 o covered trenches of 
unknown wastes, and a plume of contaminated ground water leaving the site. 

4. The LeSalle Electrical Utilities Slte (LaSalle, Illinois) manufactured capacitors uSing PCBs from the late 1940s to late 1978. The company reportedly used waste 
oils from this process to control dust In the parking lot until 1969. More than 1 ,000 parts per million PCBs remain In the soil throughout tha site. 

5. Tha Old Inger Oil Refinery Site (Darrow, Louisiana) reclaimed oil from refinery waSI88 In 1978. A spill In 1978 contaminated a large surtace area. In 1981, 
Louisiana officially declared lha silo "abandoned." It has nino oH storage tanks, wh;ch have overflowed Into nearby holding ponds and a swamp. Ground water 
and soil are contaminated by organic chemicals. This Is tho top priority site In LouiSiana. 

6. Tho PSC Resources Site (Palmer, Massachusetts) formerly owned by Phillips ROSO'~rces. Inc., holds 34,000 gallons of wasta. The Inactive facility reclaimed 
W8llle oil from Massachusetts collection points. These products were then heat treated and 1101d as a base for lubricating oil, road spray oil, and fuel. After a 
spiU In June 1982, EPA discovered several leaking tanks and containment dikes, as wen as saturated soils. Surface waters, wetlands, and ground water are 
dlrectiy threatened by the waste. Trichlorethano and PCBs have boon identified in an adjacent swamp. 

7. York Oil Co. (Moira, New York) formerly recycled waste oils. Before the site was abandoned, H consisted of eight steel storage tanks, two buildings, and three 
lclgoons. Tha berms of the lagoons have failed In the past, discharging PCB-contamlnated oil into tho adjacent wetlands that drain Into lawrence Brook. 
Analyses lndlcete 50 parts per million (ppm) of PCB In lagoon waters, over 500 ppm In lagoon sludge, up to 26 parts per billion (ppb) in ground water; and up to 
350 ppm In solids. 

13. Tho Arcanum Iron & Metal SUe (Darke County, Ohio) has boon In the scrap metal/recycling business since tha' early 1960s. It now recycles lead batteries. 
lerge pile& of battery casings, load, and lead oxides are on the property, as well as standir.g pools of acid wastes. Acid overflow from this operation has killed 
both fish and vegetation in Painter Creek, downstream of the site. 

!3. The Metal Banke Site (Philadelphia, Pennsylvania) processed transformers and oil contaminated with PCBs there lor a number of years until closing lho 
operation in 1972. In 19n, EPA datermlned that periodic oil slicks found In the Delaware River adjacent to the site were contaminated with PCBs. The site was 
subsequently identified as the source of the slicks. A U.S. Coast Guard study revealed that up to 20,000 gallons of PCB-contaminated oil wore In the ground 
water undor the site and were leaking Into the Delawans River. . 

10. In 1970, tho road through Ouall Run Mobile Manor (2 miles east of Gray Sl.;mml~ Missouri) was sprayed with 25 barrels of dioxin contaminated waste oil. In 
197 4, soil was excavated 10 a depth of 2 feet from one road I,. the park. This was deposited In the aroa between lha road and a lagoon. On February 2, 1963, 
EPA identified dioxin at the alto. AnalySis of soil samples detected 1.4 parts per billion (ppb), 14 ppb, and 23 ppb of dioxin. Additional sampling on March 9, 
1983, revealed a range of levels from 8 ppb to 1,100 ppb. 

11. The Sand Springs Petrochemical Complex (near Sand Springs, Oklahoma) consists of three adjacent areas on lha abandoned Old Sinclair Refinery, Including a 
waste oil recycling facility, a solvents recycling facility, and the Sinclair Refinery acid pits-an original part of the Old Sinclair Refiner. The two recycling 
companies have been in business since the mid-19708. Over the years, hazardouS substances were stored or disposed of In drums, tanks, and unlined pits, or 
were simply buried on-Site. These o •Jbstances Include volatile and nonvolatile organics. acids, caustics, chlorinated solvents, and sludges containing heavy 
metals. Poor operations have contaminated local ground-water, and there Is the pot~ntiallor contaminants to leave tho site In run-oil. 

12. Waste Research & Reclamation Co. (Eau Claire, WisconSin) has recycled oil and solvents from industrial sources Iince 1975. Tha techniques used to handle 
and storo drums allowed wastes to spill on the site. Run-off from waste procesSing has boon co!!ec:ed In unlined impoundments. OrganiC solvents from the sUe 
contaminate ground water. 

Source 

National Priorities Us!. Aug. 
1983. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

National Priorities List 
Update, July 1984. 

Do. 

Do. 

• 
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APPENDIX B.-DEFINITION OF A SOLID WASTE DAMAGE INCIDENTS-ADDITIONS LIST-Continued 

Damage incident Source 

13. The NL lndus1ries site (Salem County, New Jersey) recovers lead from spent au1omolive batteries end separates the plastic from the rubber casings. As a National Priorities List .1\ug. 
result of improper storage of batt8Ms on the site and other factors relating to their processing. ground water, sur1ace water, and soils are extensively 1983. 
contaminated with various heavy metals. 

14. Scientific Chemical PrOC9ssing, Inc. (Cartstadt, New Jersey) recovered and recycled various chemical wastes. As a result of a State Order, the company Do. 
ceased operations in 1980. About 375,000 gallons of hazardous substances are stored on the site in tanks, drums, and tank trailers. Soils are extensively 
contaminated, run-off from the site is CQntaminated, and ground water contamination is likely. 

15. In 1983, the State of Indiana filed su~ against Norman Poer, an incfiVidual who contracted ~h Inmon! Corporation to purchase what he was told was paint and National ·Priorities List 
solven~ in an attempt to recycle lhem to produce low grade paint When Mr. Poer was unable to sell or give away the paint, he abandoned ~ on a 5-acre lield Update, July 1984. · 
he owned in Jacl<son Township, Indiana. Ground water samples indicate that the well on site contains hazardous levels of arsenic and lead. In addition, further 
tests hava indicated that the paint wa5te has elevated levels of lead and chromium and that the ignitabiicy of the waste classifies it as hazardous. The barrels 
remain on site, leaking contents onto the ground. 

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is amended as follows: 

PART 26o-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
reads as follows: 

Authority: Sees. 1006, Z002(a), 3001 through 
3007, and 3010 of the Solid Waste Disposal 
Act, as amended by the Resource 
Conservation and Recovery Act of 1976, as 
amended [42 U.S.C. 6905, 6912(a), 6921 
through 6927, and 6930). 

2. Section 261.10 is amended by 
adding new definitions for "Boiler" and 
"Industrial Furnace" to appear 
alphabetically and by revising the 
definitions of "Designated facility" and 
"Incinerator." 

§ 260.10 Definitions 

* * * * * 
"Boiler" means an enclosed device 

using controlled flame combustion and 
having the following characteristics: 

(1) (i) The unit must have physical 
provisions for recovering and exporting 
thermal energy in the form of steam, 
heated fluids, or heated gases; and 

(ii) The unit's combustion chamber 
and primary energy recovery sections(s) 
must be of integral design. To be of 
integral design, the combustion chamber 
and the primary energy recovery 
section(s) (such as waterwalls and 
superheaters) must be physically formed 
into one manufactured or assembled 
unit. A unit in which the combustion 
chamber and the primary energy 
recovery section(s) are joined only by 
ducts or connections carrying flue gas is 
not integrally designed; however, 
secondary energy recovery equipment 
(such as economizers or air preheaters) 
need not be physically formed into the 
same unit as the combustion chamber 
and the primary energy recovery 
section. The following units are not 
precluded from being boilers solely 
because they are not of integral design: 
process heatl.rs (units that transfer 
energy directly to a process stream), and 
fluidized bed combustion units; and 

(iii} While in operation, the unit must 
maintain a thermal energy recovery 
efficiency of at least 60 percent, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; and 

(iv) The unit must export and utilize at 
least 75 percent of the recovered energy, 
calculated on an annual basis. In this 
calculation, no credit shall be given for 
recovered heat used internally in the 
same unit. (Examples of internal use are 
the preheating of fuel or combustion air, 
and the driving of induced or forced 
draft fans or feedwater pumps); or 

(2) The unit is one which the Regional 
Administrator has determined, on a 
case-by-case basis, to be a boiler, after 
considering the standards in § 260.32. 

"Designated facility" means a 
hazardous waste treatment, storage, or 
disposal facility which has received an 
EPA permit (or a facility with interim 
stahl,~) in accordance with the 
requirements of Parts 270 and 124 of this 
Chapter, a permit from a State 
authorized in accordance with Part 271 
of this Chapter, or that is regulated 
under§ 261.6(c)(2) or Subpart F of Part 
266 of this Chapter, and that has been 
designated on the manifest by the 
generator pursuant to § 262.20. 

* * * * 
"Incinerator" means any enclosed 

device using controlled flame 
combustion that neither meets the 
criteria for classification as a boiler nor 
is listed as an industrial furnace. 

"Industrial furnace" means any of the 
following enclosed devices that are 
integral components of manufacturing 
processes and that use controlled flame 
devices to accomplish recovery of 
materials or energy: 
(1) Cement kilns 
(2) Lime kilns 
(3) Aggregate kilns 
(4) Phosphate kilns 
(5) Coke ovens 
(6) Blast furnaces 
(7) Smelting, melting and refining 

furnaces (including 
pyrometallurgical devices such as 

. cupolas, reverb era tor furnaces, 

sintering machine, roasters, and 
foundry furnaces) 

(8) Titanium dioxide chloride process 
oxidation reactors 

(9) Methane reforming furnaces 
(10) Pulping liquor recovery furnaces 
(11) Combustion devices used in the 

recovery of sulfur values from spent 
sulfuric acid 

(12) Such other devices as the 
Administrator may, after notice and 
comment, add to this list on the 
basis of one or more of the 
following factors: 

(i) The design and use of the device 
primarily to accomplish recovery of 
material products; . 

(ii) The use of the device to burn or 
reduce raw materials to make a material 
product; 

(iii) The use of the device to burn or 
reduce secondary materials as effective 
substitutes for raw materials, in 
processes using raw materials as 
principal feedstocks; 

(iv) The use of the device to burn or 
reduce secondary materials as 
ingredients in an industrial process to 
make a material product; 

(v) The use of the device in common 
industrial practice to produce a material 
product; and 

(vi) Other factors. as appropriate. 

3. In Subpart C ·of Part 260, add the 
following § 260.30: 

§ 260.30 Variances from classification as a 
soli<! waste. 

In accordance with the standard~ and 
criteria in § 260.31 and the procedures in 
§ 260.33, the Regional Administrator 
may determine on a case-by-case basis 
that the following recycled maferials are 
not solid wastes: 

(a) Materials that are accumulated 
speculatively without sufficient amounts 
being recycled (as defined in 
§ 261.1(c)(8)(B) of this Chapter); 

(b) Materials that are reclaimed and 
then reused within the original primary 
production process in which they were 
generated; 
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(c) Materials that have been reclaimed 
but must be reclaimed further before the 
materials are completely recovered. 

4. In Subpart C of Part 260, add the 
following § 260.31: 

§ 260.31 Standards and criteria for 
variances from classification as a solid 
waste. 

(a) The Regional Administrator may 
grant requests for a variance from 
classifying as a solid waste those 
materials that are accumulated 
speculatively without sufficient amounts 
being recycled if the applicant 
demonstrates that sufficient amounts of 
the material will be recycled or 
transferredlor recycling in the following 
year. If a variance is granted, it is valid 
only for the following year, but can be 
renewed, on an annual basis. by filing a 
new application. The Regional 
Administrator's decision will be based 
on the following standards and criteria: 

(1) The manner in which the material 
is expected to be recycled, when the 
material is expected to be recycled, and 
whether this expected disposition is 
likely to occur (for example, because of 
past practice, market factors, the nature 
of the material, or contractual 
arrangements for recycling); 

(2) The reason that the applicant has 
accumulated the material for one or 
more years without recycling 75 percent 
of the volume accumulated at the 
beginning of the year; 

(3) The quantity of material already 
accumulated and the quantity expected 
to be generated and accumulated before 
the material is recycled; 

(4) The extent to which the material is 
handled to minimize loss; 

(5) Other relevant factors. 
(b) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that are reclaimed and then 
reused as feedstock within the original 
primary production process in which the 
materials were generated if the 
reclamation operation is an essential 
part of the production process. This 
determination will be based on the 
following criteria: 

(1) How economically viable the 
production process would be if it were 
to use virgin materials, rather than 
reclaimed materials; 

(2) The prevalence of the practice on 
an industry-wide basis; 

(3) The extent to which the material is 
handled before reclamation to minimize 
loss; 

(4) The time periods between 
generating the material and its 
reclamation, and between reclamation 
and return to the original primary 
production process; 

[5) The location of the reclamation 
operation in relation to the production 
process; 

(6) Whether the reClaimed material is 
used for the purpose for which it was 
originally produced when it is returned 
to the original process, and whether it is 
returned to the process In substantially 
its original form; 

[7) Whether the person who generates 
the material also reclaims it; 

(8) Other relevant factors. 
(c) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that have been reclaimed but 
must be reclaimed further before 
recovery is completed if, after initial 
reclamation, the resulting material is 
commodity-like (even though it is not 
yet a commercial product, and has to be 
reclaimed further). This determination 
will be based on the following factors: 

[1) The degree of processing the 
material has undergone and the degree 
of further processing that is required; 

(2) The value of the material after it 
has been reclaimed; 

(3) The degree to which the reclaimed 
material is like an analogous raw 
material; 

(4) The extent to which an end market 
for the reclaimed material Is guaranteed; 

(5) The extent to which the reclaimed 
material is handled to minimize loss; 

(6) Other relevant factors. 
5. In Subpart C of Part 260, ada the 

following § 260.32: 

§ 260.32 Variance to be classified as a 
boller. 

In accordance with the standards and 
criteria in § 260.10 (definition of 
"boiler"), and the procedures in § 260.33, 
the Regional Administrator may · 
determine on a case-by-case basis that 
certain enclosed devices using 
controlled flame combustion are boilers, 
even though they do not otherwise meet 
the definition of boiler contained in 
§ 260.10, after considering the following 
criteria: 

(a) The extent to which the unit has 
provisions for recovering and exporting 
thermal energy in the form of steam, 
heated fluids, or heated gases; and 

[b) The extent to which the 
combustion chamber and energy 
recovery equipment are of integral 
design; and 

(c) The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; and 

(d) The extent to which exported 
energy is utilized; and 

(e) The extent to which the device is 
in common and customary use as a 
"boiler" functioning primarily to 

produce steam, heated fluids, or heated 
gases; and 

(f) Other factors. as appropriate. 
6. In Subpart C of Part 260, add the 

following § 260.33: 

§ 260.33 Procedures for variances from 
classification as a solid waste or to be 
classified as a boller. 

The Regional Administrator will use 
the following procedures in evaluating 
applications for variances from 
classification as a solid waste or 
applications to classify particular 
enclosed flame combustion devices as 
boilers: 

(a) The applicant must apply to the 
Regional Administrator in the region 
where the recycler is located. The 
application must address the relevant 
criteria contained in § 260.31 or § 260.32 
of this Part. 

(b) The Regional Administrator will 
evaluate the application and issue a 
draft notice tentatively granting or 
denying the application. Notification of 
this tentative decision will be provided 
by newspaper advertisement and radio 
broadcast in the locality where the 
recycler is located. The Regional 
Administrator will accept comment on 
the tentative decision for 30 days, and 
may also hold a public hearing upon 
request or at his discretion. The 
Regional Administrator will issue a final . 
decision after receipt of comments and 
after the hearing (if any), and this 
decision may not be appealed to the 
Administrator. 

7.1n Subpart C of Part 260, add the 
following § 260.40: 

§ 260.40 Additional regulation of certain 
hazardous waste recycling activities on a 
case-by-case basis. 

(a). The Regional Administrator may 
decide on a case-by-case basis that 
persons accumulating or storing the 
recyclable materials described in 
§ 261.6(a)(2)(iv) of this ChaP.ter should 
be regulated under § 261.6 (b) and (c) of 
this Chapter. The basis for this decision 
is that the materials are being 
accumulated or stored in a manner that 
does not protect human health and the 
environment because the materials or 
their toxic constituents have not been 
adequately contained, or because the 
materials being accumulated or stored 
together are incompatible. ln making 
this decision, the Regional 
Administrator will consider the 
following factors: 

(1) The types of materials 
accumulated or stored and the amounts 
accumulated or stored; 

(2) The method of accumulation or 
storage: 
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(3) The length of time the materials 
have been accumulated or stored before 
being reclaimed; 

(4) Whether any contaminants are 
being released into the environment, or 
are likely to be so released; and 

(5) Other relevant factors. 
The procedures for this decision are 

set forth in §260.41 of this Chapter. · 
8. In Subpart C of Part 260, add the 

following § 260.41: 

§260.41 Procedures for case-by-case 
regulation of hazardous waste recycling 
activities. 

The Regional Administrator will use 
the following procedures when 
determining whether to regulate 
hazardous waste recycling activities 
described in§ 261.6(a)(2)(iv) under the 
provisions of§ 261.6 (b) and (c), rather 
than under the provisions of Subpart F 
of Part 266 of this Chapter. 

(a} If a generator is accumulating the 
waste, the Regional Administrator will 
issue a notice setting forth the factual 
basis for the decision and stating that 
the person must comply with the 
applicable requirements of Subparts A, 
C, D, and E of Part 262 of this Chapter. 
The notice will become final within 30 
days. unless the person served requests 
a public hearing to challenge the. 
decision. Upon receiving such a request, 
the Regional Administrator will hold a 
public hearing. The Regional 
Administrator will provide notice of the 
hearing to the public and allow·public 
participation at the hearing. The 
Regional Administrator will issue a final 
order after the hearing stating whether 
or not compliance with Part 262 is 
required. The order becomes effective 30 
days after service of the decision unless 
the Regional Administrator specifies a 
later date or unless review by the 
Administrator is requested. The order 
may be appealed to the Administrator 
by any person who participated in the 
public hearing. The Administrator may 
choose to grant or to deny the appeal. 
Final Agency action occurs when a final 
order is issued and Agency review 
procedures are exhausted. 

(b) If the person is accumulating the 
recyclable material as a storage facility, 
the notice will state that the person must 
obtain a permit in accordance with all 
applicable provisions of Parts 270 and 
124 of this Chapter. The owner or 
operator of the facility must apply for a 
permit within no less than 60 days and 
no more than six months of notice, as 
specified in the notice. If the owner or 
operator of the facility wishes to 
challenge the Regional Administrator's 
decision, he may do so in his permit 
application, in a public hearing held on 
the draft permit, or in comments filed on 

the draft permit or on the notice of 
intent to deny the permit: The fact sheet 
accompanying the permit will specify 
the reasons for the Agency's 
determination. The question of whether 
the Regional Administrator's decision 
was proper will remairi open for 
consideration during the public 
comment period discussed under 
§ 124.11 of this Chapter and in any 
subsequent hearing. 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

9. The authority citation for Part 261 
reads as follows: 

Authority: Sees. 1006, 2002[a), 3001, and 
3002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended [42 U.S.C. 
6905, 6912(a), 6921, and 6922]. 

10. In § 261.1, paragraph (c) is added 
and paragraph (b) is revised to read as 
follows: 

§ 261.1 Purpose and scope. 
• • 

(b)(1) The definition of solid waste 
contained in this Part applies only to 
wastes that also are hazardous for 
purposes of the regulations 
implementing Subtitle C of RCRA. For· 
example, it does not apply to materials 
(such as non-hazardous scrap, paper, 
textiles, or rubber) that are not , 
otherwise hazardous wastes and that 
are recycled. 

(2) This Part identifies only some of 
the materials which are solid wastes 
and hazardous wastes under Sections 
3007, 3013, and 7003 of RCRA A 
material which is not defined as a solid 
waste in this Part, or is not a hazardous 
waste identified or listed in this Part, is 
still a solid waste and a hazardous 
waste for purposes of these sections if: 

(i) In the case of Sections 3007 and 
3013, EPA has reason to believe that the 
material may be a solid waste within the 
meaning of Section 1004(27) of RCRA 
and a hazardous waste within the 
meaning of Section 1004(5) of RCRA; or 

(ii) In the case of Section 7003, the 
statutory elements are established. 

(c) For the purposes of Sections 261.2 
and 261.6: 

(1) A "spent material" is any material 
that has been used and as a result of 
contamination can no longer serve the 
purpose for which it was produced 
without processing; 

(2) "Sludge" has the saine meaning 
used in § 260.10 of this Chapter; 

(3) A "by-product" is a material that is 
not one of the primary products of a 
production process and is not solely or 
separately produced by the production 
process. Examples are process residues 

such as slags or distillation column 
bottoms. The term does not include a co
product that is produced for the general 
public's use and is ordinarily used in the 
form it is produced by the process. 

(4) A material is "reclaimed" if it is 
processed to recover a usable product, 
or if it is regenerated. Examples are 
recovery of lead values from spent 
batteries and regeneration of spent 
solvents. 

(5) A material is "used or reused" if it 
is either: 

(i) Employed as an ingredient 
(including use as an intermediate) in an 
industrial process .to make a product (for 
example, distillation bottoms from one 
process used as feedstock in another 
process). However, a material will not 
satisfy this condition if distinct 
components, of the material are 
recovered as separate end products (as 
when metals are recovered from metal
containing secondary materials); or· 

(ii) Employed in a particular function 
or application as an effective substitute 
for a commercial product (for example, 
spent pickle liquor used as phosphorous 
precipitant and sludge conditioner in 
wastewater treatment). 

(6) "Scrap metal" is bits and pieces of 
metal parts [e.g.,) bars. turnings, rods, 
sheets. wire) or metal pieces that may 
be combined together with bolts oi' 
soldering (e.g., radiators, scrap 
automobiles, railroad box cars), which 
when worn or superfluous can be 
recycled. 

(7) A material is "recycled" if it is 
used, reused, or reclaimed. 

(8) A material is "accumulated 
speculatively" if it is accumulated 
before being recycled. A material is not 
accumulated speculatively, however, if 
the person accumulating it can show 
that the material is potentially 
recyclable and has a feasible means of 
being recycled; and that-during the 
calendar year (commencing on January 
1)-the amount of material that is 
recycled, or transferred to a different 
site for recycling, equals at least 75 
percent by weight or volume of the 
amount of that material accumulated at 
the beginning of the period. In 
calculating the percentage of turnover, 
the 75 percent requirement is to be 
applied to each material of the same 
type (e.g., slags from a single smelting 
process) that is recycled in the same 
way (i.e., from which the same material 
is recovered or that is used in the same 
way). Materials accumulating in units 
that would be exempt from regulation 
under§ 261.4(c) are not be included in 
making the calculation. (Materials that 
are already defined as solid wastes also 
are not to be included in making the 
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calculation.) Mate~ials are no longer in 
this category once they are removed 
from accumulation for recycling. 
however. 

11. Section 261.2 is revised to read as 
fcliows: 

§ 261.2 Definition of solid waste. 

(a)(1) A solid waste is any discarded 
material that is not excluded by 
§ 261.4(a) or that is not excluded by 
variance granted under§§ 260.30 and 
260.31. 

(2) A discarded material is any 
material which is: 

(i) Abandoned, as explained in 
paragraph (b) of this section; or 

(ii) Recycled, as explained in 
paragraph (c) of this section; or 

(i~i) Considered inherently waste-like. 
a& explained in paragraph (d) of this 
section. 

(b) M!iterials are solid waste if they 
are abandoned by being: 

. (1) Disposed of; or 
(2} Burned or incinerated; or 
(3) Accumulated. stored, or treated 

(but not recycled) before or in lieu of 
being abandoned by being disposed of. 
humed, or incinerated. 

(c) M!ltcrials are solid wastes if they 
are recycled-or accumulated, stored. or 
treated before recycling-as specified in 
paragraphs (c)(1) through (c)(4) of this 
section. 

(1) Used in a manner constituting 
disposal. (i) Materials noted with a "*" 
in Column 1 of Table I are solid wastes 
when they are: 

(A) Applied to or placed on the land 
in a manner that constitutes disposal; or 

(B) Contained in products that are 
applied to the land (in which case the 
product itself remains a solid waste). 

(ii) However. commercial chemical 
products listed in § 261.33 are not solid 
wastes if they are applied to the land 
and that is their ordinary manner of use. 

(2) Burning for energy reco~·ery. (i) 
Materials noted with a "*" in column 2 
of Table 1 are solid wastes when they 
e.re: 

(A) Burned to recover energy; 
(B) Used to produce a fuel; 
(C) Contained in fuels (in which case 

the fuel itself rem_ains a solid waste). 
(ii) However, commercial chemical 

products listed in § 261.33 are not solid 
wastes if they are themselves fuels. 

{3) Reclaimed Materials noted with a 
"*" in column 3 of Table 1 are solid 
wastes when reclaimed. 

(4) Accumulated speculatively. 
Materials noted with a "*" in column 4 
of Table 1 are solid wastes when 
accumulated speculatively. 

TABLE 1 

---------------------
Use Energy Reclarna· Speculative 

constituting rec:::rv' tion ac~la· 
(~\~$(\)) (261.2(c)(2)) l261.2(c)(3)) (261.2(c)(4)) 

1- (1). +--- ~~--~-- (3) (4) 

Gpent Materials .............................................................................................. . (') (') (') (') 
Sludges (listed In 40 CFR Part 261.31 or .32) .......................................... . r> 11 r> r> 
Sludges exhl~iting a characteristic of hazardous waste ........................... . (') (') ........................ (') 
ByiJroducts (llsted In 40 CFR Part 261.31 or 261.32) ............................. . (') (') (') (') 
ByiJroducts exhibiting a characteristic of hazardous waste ................... .. (') (') ........................ (') 
Commercial chemical products listed In 40 CFR § 261.33 ...................... . (') (') ............. _ ............................ .. 
Scrap metal .................................................................................................... .. (') (') (') (') 

Nota.-The terms "spent metetjals", "sludges". "byiJroducts." and "scrap metal" are defined in I 261 .1. 

(d) Inherently waste-like materials. 
The following materials are solid wastes 
when they are recycled in any manner: 

(1) Hazardous Waste Nos. F020, F021 
(unless used as an ingredient to make a 
product at the site of generation), F022. 
F023, F026, and F028. 

(2) The Administrator will use the 
following criteria to add wastes to that 
list: 

(i)(A) The materials are ordinarily 
disposed of, burned, or incinerated; or 

(B) The materials contain toxic 
constituents listed in Appendix VIII of 
Part 261 and these constituents are not 
ordinarily found in raw materials or 
products for which the materials 
substitute (or are found in raw materials 
or products in smaller concentrations) 
and are not used or reused during the 
recycling process; and 

(ii) The material may pose a 
substantial hazard to human health and 
the environment when recycled. 

(e) Materials that are not solid waste 
when recycled. {1) Materials are not 
solid wastes when they can be shown to 
be recycled by being: 

(i) Used or reused as ingredients in an 
industrial process to make a product; 
provided the materials are not beikg 
reclaimed; or 

(ii) Used or reused as effective 
substitutes for commercial products; or 

(iii) Returned to the original process 
from which they are generated, without 
first being reclaimed. The material must 
be returned as a substitute for raw 
material feedstock, and the process 
must use raw materials as principal 
feedstocks. 

(2) The following materials are solid 
wastes, even if the recycling involves 
use. reuse, or return to the original 
process (described in paragraphs (e)(1) 
(i)-(iii) of this section: 

(i) Materials used in a manner 
constituting disposal, or used to produce 
products that are applied to the land; or 

(ii) Materials burned for energy 
, recovery, used to produce a fuel, or 

contained in fuels; or 
(iii) Materials accumulated 

speculatively; or 

(ivj Materials listed in paragraph 
(d)(1) oi this section. 

(f) Documentation of claims that 
materials are not solid wastes or are 
conditionally exempt from regulation. 
Respondents in actions to enforce 
regulations implementing Subtitle C of 
RCRA who raise a claim that a certain 
material is not a solid waste, or is 
conditionally exempt from regulation, 
must demonstrate that there is a known 
market or disposition for the material. 
and that they meet the terms of the 
exclusion or exemption. In doing so, 
they must provide appropriate 
documentation (such as contracts 
showing that a second person uses the 
material as an ingredient in a production 
.process) to demonstrate that the 
material is not a waste. OJ" is exempt 
from regulation. In addition, owners or 
operators of facilities claiming that they 
actually are recycling materials must 
show that they have the necessary 
equipment to do so. 

12. Section 261.3 is amended by 
revising paragraph (c)(2) to read as 
follows: 

§ 261.3 Definition of Hazardous Waste. 

(c) • • • 
(2) Any solid waste generated from 

the treatment, storage, or disposal of a 
hazardous waste, including any sludge, 
spill residue. ash. emission control dust, 
or leachate (but not including 
precipitation run-off). is a hazardous 
waste. (However, materials that are 
reclaimed from solid wastes and that 
are used beneficially are not solid 
wastes and hence are not hazardous 
wastes under this provision unless the 
reclaimed material is burned for energy 
recovery or used in a manner ' 
constituting disposal.) 

13. Section 261.4 is revised by adding 
paragraphs (a)(6) and (a)(7) to read as 
follows: 



HeinOnline -- 50 Fed. Reg. 665 1985

Federal Register I Vol. 50, No. 3 I Friday, January 4, 1985 I Rules and Regulations 665 

§ 261.4 Exclusions. 
(a) * * * 

* * • 
(6) Black liquor that is reclaimed in a 

Kraft pulping liquor recovery furnace 
and then reused in the Kraft paper 
process, unless it is accumulated 
speculatively as defined in § 261.1(c) of 
this Chapter; 

(7) Spent sulfuric acid used to produce 
virgin sulfuric acid, unless it is 
accumulated speculatively as defined in 
§ 261.1(c) of this Chapter. 
• • * • 

14. Section 261.5 is amendt:d by 
revising paragraph (c) to read as 
follows: 

§ 261.5 Special requirements for 
hazardous waste generated by small 
quantity generators. 

• • 
(c) Hazardous waste that is recycled 

and that is excluded from regulation 
under §§ 261.6 (a)(2)(iii) and (v), (a)(3), 
or 266.36 is not included in the quantity 
determinations of this section and is not 
subject to any requirements of this 
section. Hazardous waste that is subject 
to the requirements of§§ 261.6 (b) and 
(c) and Subparts C and D of Part 266 is 
included in the quantity determination 
of this section and is subject to the 
requirements of this section. 

* • • 
15. Section 261.6 is revised to read as 

follows 

§ 261.8 Requirements for recyclable 
materials. 

(a)(1) Hazardous wastes that are 
recycled are subject to the requirements 
for generators, transporters, and storage 
facilities of paragraphs (b) and (c) of this 
section, except for the materials listed in 
paragraphs (a)(2) and (a)(3) of this 
section. Hazardous wastes that are 
recycled will be known as "recyclable 
materials." 

(2) The foUowing recyclable materials 
are not subject to the requirements of 
this section but are regulated under 
Subparts C through G of Part 266 of this 
Chapter and all applicable provisions in 
Parts 270 and 124 of this Chapter: 

(i) Recyclable materials used in a 
manner constituting disposal (Subpart 
C); 

lii) Hazardous wastes burned for 
energy recovery in boilers and industrial 
furnaces that are not regulated under 
Subpart 0 of Part 264 or 265 of this 
Chapter (Subpart D); 

(iii) [Reserved for used oil]; 
(iv) Recyclable materials from which 

precious metals are reclaimed (Subpart 
F); 

(v) Spent lead-acid batteries that are 
being reclaimed (Subpart GJ. 

(3) The following recyclable materials 
are not subject to regulation under Parts 
262 through 266 or Parts 270 or 124 of 
this Chapter, and are not subject to the 
notification requirements of Section 3010 
ofRCRA: 

(i) Industrial ethyl alcohol that is 
reclaimed; 

(ii) Used batteries (or used battery 
cells) returned to a battery manufacturer 
for regeneration; 

(iii) Used oil that exhibits one or more 
of the characteristics of hazardous 
waste; or 

(iv) Scrap metal. 
(b) Generators and transporters of 

recyclable materials are subject to the 
applicable requirements of Parts 262 and 
263 of this Chapter and the notification 
requirements under Section 3010 of 
RCRA, except as provided in paragraph 
(a) ofthis section. 

(c)(1) Owners or operators of facilities 
that store recyclable materials are 
regulated under all applicable · 
provisions of Subparts A through L of 
Parts 264 and 265 and Parts 270 and 124 
of this Chapter and the notification 
requirement under Section 3010 of . 
RCRA, except as provided in paragraph 
(a) of this section. 

(2) Owners or operators of facilities 
· that recycle recyclable materials 
without storing them before they are 
recycled are subject to the following 
requirements, except as provided in 
paragraph (a) of this section: 

(i) Notification requirements under 
section 3010 of RCRA; 

(ii) Sections 265.71 and 265.72 (dealing 
with the use of the manifest and 
manifest discrepancies) of this Chapter. 

16. Section 261.31 is amended by 
revising the hazardous waste listings 
F007,FOOB,F009,F010,F011,andF012to 
read as follows: 

§ 261.31 Hazardous waste from non
specific sources. 
• • * 

Industry and 
EPA 

hazardoua 
waste No. 

Hazardous waste Hazard 
code 

Generic: 
F007 ............ Spent cyanide plating bath solu- (R, T) 

tiona from electroplating oper. 
alion8. 

FOOB............ Plating bath residues from. the (R, T) 
/ bottom of plating baths .from 

electroplating operations where 
cyanides are used In the proc
eaa. 

F009............ Spent stripping and cleaning bath (R, T) 
aolutlona from electroplating op
erations -e cyanides are 
used In the proceaa. 

FOtO............ Quenching bath residues from oil (R, T) 
baths from metal heat treating 
operations -e cyanides are 
used In the process. 

Industry and 
EPA 

hazardous 
waste No . 

Hazardous waste Hazard 
code 

F011 ............ Spent cyanide solutions from salt (R, T) 

• 

bath pot cleaning from metal 
heat treating operations. 

F012 ............ Quenching waste water treatment (T) 

• • 

sludges from metal heat treating 
operations where cyanides are 
used in the process. 

* 
17. Section 261.33 is amended by 

revising the introductory text to read as 
follows: 

§ 261.33 Discarded commercial chemical 
products, off-specltlcatlon species, 
container residues, and spill residues 
thereof. 

The following materials or items are 
hazardous wastes when they are 
discarded or intended to be discarded 
as described in § 261.2(a)(2)(i), when 
they are burned for purposes of energy 
recovery in lieu of their original 
intended use, when they are used to 
produce fuels in lieu of their original 
intended use, when they are applied to 
the land in lieu of their original intended 
use, or when they are contained In 
products that are applied to the land in 
lieu of their original intended use. 
• • * 

PART 264-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

18. The authority citation for Part 264 
reads as follows: 

Authority. Secs.1006, 2002[a). 3004, and 
3005 of the Solid Waste Disposal Act, aa 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended [42 U.S.C. 
6905, 6912[a), 6924, and 6925). 

19. In § 264.1, paragraph (g)(2) is 
revised to read as follows: 

§ 264.1 Purpose, scope, and applicability. 

* 
(g) • * • 
(2) The owner or operator of a facility 

managing recyclable materials 
described in § 261.6(a) (2) and (3) of this 
Chapter (except to the extent that 
requirements of this Part are referred to 
in Subparts C, D, F, or G of Part 266 of 
this Chapter). · 

* * * 
20. Section 264.340(a) is revised to 

read as follows: 

§ 264.340 Applicability. 

(a) The regulations in this Subpart 
apply to owners or operators of facilities 
that incinerate hazardous waste, except 
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as § 264.1 provides otherwise. The 
following facility owners or operators 
are considered to incinerate hazardous 
waste: 

(1) Owners or operators of haz&rdous 
waste incinerators (as defined in 
§ 260.10 of this Chapter); and 

(2) Owners or operators who bum 
hazardous waste in boilers or in 
industrial furnaces in order to destroy 
the wastes. 
* 

PART 265-INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE AND 
DISPOSAL FACILITIES 

21. The authority citation for Part 265 
reads as follows: 

Authority: Secs.1006, 20Q2(n), 3004, and 
3005 of the Solid Waste Disposal Act, as 
all'.ended by the Resource Conservation and 
Recovery Act of1976, as amended (42 U.S.C. 
69::15, 6921(a), 6924, and 6925). 

22. In § 265.1, paragraph (c)(6) is 
revised to read as follows: 

§ 265.1 Purpose, Scope, and Applicability. 

(c) • • • 
(6) The owner and operc.tm· ot' a 

facility managing recyclable materials 
des::ribed in § 261.6 (a) (Z) and (3) of ihis 
Chapter (except to the extent that 
l'equirements of this Part are referred to 
in Subparts C, D, F, or G of P<:.et 266 of 
this Ch<•pter). 

.Z3. Section 265.340(a} is revisP.d to 
read as follows: 

§ :<·55.240 Applicahllity. 

· (a) The regulations in this Subp~:l'i 
up}ly to owners or operators of faC:lities 
thet incinerate hazardous waste, except 
as § 264.1 provides otherwise. The 
following facility owners or operators 
a.w considered to incinerc:te hazardous 
waste: 

(1) Owners or operators of hazardous 
waste incinerators (as defined in 
§ 260.10 of this Chapter); and 

(2) Owners or operators who burn 
hazardous wastes in Loilers or in 
ir.dustrial furnaces in order to d~stroy 
the wastes. 

24. Section 265.370 is revised to read 
as follows: 

§ 265.370 Other thermal treatment. 

The regulations in this Subpart apply 
to owners or operators of facilities that 
thermally treat hazardous waste in 
devices other than enclosed devices 
using controlled flame combustion, 
except as § 265.1 provides otherwise. 

Thermal treatment in enclosed devices 
using controlled flame combustion is 
subject to the requirements of Subpart 0 
if the unit is an incinerator. 

25. Part 266 is added to read as 
follows: 

PART 266-STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 

Subparts A-S-[ Reserved] 

Subpart C-Recyclable Materlala Used In a 
P.llanner Constituting Disposal 

Sec. 
266.20 Applicability. 
266.21 Standards applicable to generators 

and transporters of materials used in a 
manner that constitute disposal. 

260.22 Standards applicable to storers of 
materials that are to be used in a manner 
that constitutes disposal who are not the 
ultim11te users. 

266.23 Standards applicable to users of 
materials that are used in a manner that 
constitutes disposal. 

Subpart D-Hazardous Waste Burned for 
Energy Recovery 

21lfl.30 Applicability. 
?.5&.31 Prohibitions. [Reserved] 
266.32 Standards applicable to generators of 

h.1zardous waste fuel. 
2£16.33 Standards applicable to transporters 

.of hazardous waste fuel. 
266.34 Standal"ds applicable to marketers of 

hazardous wvsle fuel. 
2u0.35 Standards applicable to bume~s of 
· lm~ardous waste fuel. 
266.::6 Co:tditional exemption for spent 

materials and byproducts exhibiting a 
<;harncteri&tic of }nzardous waste. 

Subpart IE-·i.Rescrved] 

Stlbpart F-Rec:yclable Materials Utilized 
for Precl.,us Metal Recovery 

260.70 .f..pplicnbility and requirements. 

Subpart G~Spent Lead-acid Batteries 
Being Rec~:l!rr.t'd 

21!6.:m Applicability and requirements. 
Authority: Sec. 1006, 2002(a), and 3004 of 

the Solid Waste Disposal Act, as amended by 
the Resource Conservation and Recovery Act 
of 1976, as amended (42 U.S.C. 6905, 6912(a), 
and 6924). 

Subparts A-B-[Reserved] 

Subpart C-Recyclable Materials Used 
In a Manner Constituting Disposal 

§ 266.20 Applicability. 

(r-;) The regulations of this Subpart 
apply to recyclable I:Daterials that are 
applied to or placed on the land: 

(1) without mixing with any other 
substance(s): or 

(2) after mixing with any other 
substance(s), unless the recyclable 

material undergoes a chemical reaction 
so as to become inseparable from the 
other substance(s) by physical means; or 

(3) after combination with any other 
substance(s) if the resulting combined 
material is not produced for the general 
public's use. These materials will be 
referred to throughout this Subpart as 
"materials used in a manner that 
constitutes disposal." 

[b) Prodijcts produced for the general 
public's use that are used in a manner 
that constitutes disposal and that 
contain recyclable materials are not 
presently subject to regulation if the 
recyclable materials have undergone a 
chemical reaction in the course of 
producing the product so as to become 
inseparable by physical means. 
Commercial fertilizers that are produced 
for the general public's use that contain 
recyclable materials also are not 
presently subject to regulation. 

§ 266.21 Standards applicable to 
generators and transporters of materials 
used In a manner that constitute disposal. 

Generators and transporters of 
materials that are used in a manner that 
constitutes disposal are subject to the 
applicable requirements of Parts 262 and 
263 of this chapter, and the notification 
requirement under Section 3010 of 
RCRA. 

§ 266.22 Standards applicable to storera 
of materials that are to be used In a manner 
that constitutes disposal who are not the 
ultimate users. 

Owners or operators of facilities that 
store recyclable materials that are to be 
used in u manner that constitutes 
disposal, but l-'Jho are not the ultimate 
users of the materials, are regulated 
under all applicable provi&ions of 
Subparts A through L of Parts 264 and 
265 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. ' 

§ 266.23 Standards applicable to users of 
materials that are used In a manner that 
constitutes disposal. 

Owners or operators of facilities that 
use recyclable materials in a manner 
that constitutes disposal are regulated 
under all applicable provisions of 
Subparts A through N of Parts 264 and 
263 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. [These 
requirements do not apply to products 
which contain these recyclable 
materials under the provisions of 
§ 266.20(b) of this chapter.) 
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Subpart D-Hazardous Waste Burned 
for Energy Recovery 

§ 266.30 Applicability. 
(a) The regulations of this Subpart 

apply to hazardous wastes that are 
burned for energy recovery in any boiler 
or industrial furnace that is not 
regulated under Subpart 0 of Part 264 or 
265 of this chapter, except as provided 
by paragraph (b) of this section. Such 
hazardous wastes burned for energy 
recovery are termed "hazardous waste 
fuel". However, hazardous waste fuels 
produced from hazardous waste by 
blending or other treatment by a person 
who neither generated the waste nor 
bums the fuel are not subject to 
regulation at the present time. 

(b) The following hazardous wastes 
are not regulated under this subpart: 

(1) Used oil burned for energy 
recovery that is also a hazardous waste 
solely because it exhibits a 
characteristic of hazardous waste 
identified in Subpart C of Part 261 of this 
chapter. Such used oil is subject to 
regulation under Subpart E of Part 266 
rather than this subpart; and 

(2) Hazardous wastes that are exempt 
from regulation under the provisions of 
§ 261.4 of this Chapter and hazardous 
wastes that are subject to the special 
requirements for small quantity 
generators under the provisions of 
§ 261.5 of this Chapter. 

§ 266.31 Prohibitions. [Reserved] 

§ 266.32 Standards applicable to 
generators of hazardous waste fuel. 

(a) Generators of hazardous waste 
fuel are subject to the requirements of 
Part Z62 of this chapter except that 
§ 266.36 exempts certain spent materials 
and by-products from these provisions; 

(b) Generators who are marketers also 
must corn ply with § 266.34; 

(c) Generators who are burners also 
must comply with § 266.35. 

§ 266.33 Standards applicable to 
transporters of hazardous waste fuel. 

(a) Transporters orhazardous waste 
fuel from generator to marketer, or from 
a generator to a burner are subject to 
the requirements of Part 263 of this 
Chapter, except that § 266.36 exempts 
certain spent materials and by-products 
from these provisions. 

(b) Transporters of hazardous waste 
fuel from marketers to burners are not 
presently subject to regulation. 

§ 266.34 Standards applicable to 
marketers of hazardous waste fuel. 

Persons who market hazardous waste 
fuel are called "marketers". Marketers 
include generators who market . 
hazardous waste fuel directly to a 

burner, and persons who receive 
hazardous waste from generators and 
produce, process, or blend hazardous 
waste fuel from these hazardous wastes. 
Persons who distribute but do not 
process or blend hazardous waste fuel 
are also marketers, but are not presently 
subject to regulation. Marketers (other 
than distributors) are subject to the 
following requirements: Prohibitions: 

(a)-(b) [Reserved] 
(c) Storage. (1) Marketers who are 

generators are subject to the 
requirements of § 262.34 of this chapter, 
or to Subparts A through L of Parts 264 
and 265 and Parts 270 and 124 of this 
chapter, except as provided by § 266:36 
of this Subpart for certain spent · 
materials and by-products; 

(2) Marketers who receive hazardous 
wastes from generators, and produce, 
process, or blend hazardous waste fuel 
from these hazardous wastes, are 
subject to.regulation under all 
applicable provisions of Subparts A 
through L of Parts 264 and 265 and Parts 
270 and 124 of this chapter, except as 
provided by § 266.36 of this subpart for 
certain spent materials and by-products. 

§ 266.35 Standards applicable to burners 
of hazardous waste fuel. 

(a) [Reserved] 
(b) Notification. [Reserved] 
(c) Burners that store hazardous waste 

fuel prior to burning are subj~ct to the 
requirements of § 262.34 of this chapter, 
or to all applicable requirements in 
Subparts A through L of Part 264 or Part 
265 of this chapter with respect to such 
storage, except as provided by § 266.36 
of this subpart for certain spent 
materials and by-products. 

§ 266.36 Conditional exemption for spent 
materials and by-products exhibiting a 
characteristic of hazardous waste. 

(a) Except as·provided in paragraph 
(b), hazardous waste fuels that are spent 
materials and by-products and that are 
hazardous only because they exhibit a 
characteristic of hazardous waste are 
not subject to the notification 
requirements of Section 3010 of RCRA, 
the generator, transporter, or storage 
requirements of Parts 262 through 265, 
270 and 124 of this chapter. 

(b) This exemption does not apply 
when the spent material or by-product is 
stored in a surface impoundment prior 
to burning. 

Subpart E-[Reserved] 

Subpart F-Recyclable Materials 
Utilized for Precious Metal Recovery 

§ 266.70 Applicability and requirements. 
(a) The regulations of this subpart 

apply to recyclable materials that are 

reclaimed to recover .economically 
significant amounts of gold, silver, 
platinum, paladium, irridium, osmium, 
rhodium, ruthenium, or any combination 
of these. 

(b) Persons who generate, transport, 
or store recyclable materials that are 
regulated under this Subpart are subject 
to the following requirements: 

(1) Notification requirements under 
Section 3010 of RCRA; 

(2) Subpart B of Part 262 (for 
generators), §§ 263.20 and 263.21 (for 
transporters), and§§ 265.71 and 265.72 
(for persons who store) of this chapter; 

(c) Persons who store recycled 
materials that are regulated under this 
Subpart must keep the following records 
to document that they are not 
accumulating these materials 
speculatively (as defined in § 261.1(c) of 
this chapter); 

(i) Records showing the volume of 
these materials stored at the beginning 
of the calendar year; 

(ii) The amount of these materials 
generated or received during the 
calendar year; and · 

(iii) the amount of materials remaining 
at the end of the calendar year. 

(d) Recyclable materials that are 
regulated under this Subpart that are 
accumulated speculatively (as defined 
in § 261.1(c) of this chapter) are subject 
to all applicable provisions of Parts 262 
through 265, 270 and 124 of this chapter. 

Subpart G-Spent Lead-Acid Batteries 
Being Reclaimed 

§ 266.30 Applicability and requirements. 

(a) The regulations of this Subpart 
apply to persons who reclaim spent 
lead-acid batteries that are recyclable 
materials ("spent batteries"). Persons 
who generate, transport, or collect spent 
batteries, or who store spent batteries 
but do not reclaim them are not subject 
to regulation under Parts 262 through 266 
or Parts 270 or 124 of this Chapter, and 
also are not subject to the requirements 
of Section 3010 of RCRA. 

(b) Owners or operators of facilities 
that store spent batteries before 
reclaiming them are subject to the 
following requirements. 

(1) Notification requirements under 
Section 3010 of RCRA: 

(2) All applicable provisions in 
Subpart!! A, B (but not § 264.13 (waste 
analysis)), C, D, E (but not§ 264.71 or 
§ 264.72 (dealing with the use of the 
manifest and manifest discrepancies)), 
and F through L of Part 264 of this 
chapter; 

(3) All applicable provisions in 
Subparts A, B (but not § 265.13 (waste 
analysis)), C, D, E (but not §265.71 and 
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§265.72 (dealing with use of the 
manifest and manifest discrepancies)}, 
and F through L of Part 265 of this 
chapter; 

(4) All applicable provisions in Parts 
270 and 124 of this chapter. 

[FR Doc. 85-3 Filed 1-3-85; 8:45 am] 
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